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IER 

 

Brexit and Labour Law 

 

 

Introduction 

 

Three assumptions and imaginings: 

 

• There will be a deal (assumption) 

• The deal will be approved (imagination) 

• There will be a free trade agreement  

 

Some people believe Brexit can be stopped:  I will assume for the time being that it will go 

ahead. 

 

 

The Implications for Labour Law – which Rights? 

 

Fitzpatrick – great bulk of labour law EU inspired.   By no means all – some has a national 

origin – minimum wage, trade union recognition, and industrial action.    

 

But much of the rest is there as a matter of legal obligation arising from EU membership.   

Just to recap:    

 

• Working time and paid holidays 

• Occupational health and safety 

• Information and consultation, including EWCs 

• Equality, discrimination, pregnancy, and parental leave 

• Protection of workers in NSE (fixed term, part time and agency) 

• Collective redundancies, TUPE and insolvency 

 

No suggestion that all of this is vulnerable or that there will be a big bang or bonfire of 

regulations.   But ambitions to deregulate back to Beecroft in 2010, and already suggestions 

from the Right of a desire to remove holiday pay. 

 

 

The Government’s Promise of Non Regression 

European Union (Withdrawal) Act 2018 – statutory novation from EU to UK law. 

‘The UK firmly believes in the importance of strong labour protections while also embracing 

the opportunities arising from the changing world of work. Existing workers’ rights enjoyed 

under EU law will continue to be available in UK law on the day of withdrawal’:  Chequers 

White Paper.  

Also BEIS, Workplace Rights if there is no BREXIT deal (23 August 2018).  Chequers WP 

thus reinforcing earlier promises, but even if can be trusted, a number of concerns: 
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• Political promise not a legal obligation.   The only legal obligation is the one arising 

under EU law.    No way by which can be entrenched consistently with parliamentary 

sovereignty. 

 

• Cannot apply to all EU sourced rights.   EWCs one example.    

 

o The British government has acknowledged that the position relating to EWCs 

‘cannot stay the same’.     

o According to the government, ‘the future of EWCs may be subject to 

discussions with the EU and any required amendments to TICE will be 

inserted before the SI is laid in Parliament’:   

(BEIS, Note on the draft Statutory Instruments: The Employment Rights 

(Amendment) (EU Exit) Regulations 2018; and The Employment Rights 

(Amendment) (EU Exit) (No. 2) Regulations 2018). 

o  ‘The statutory framework that applies to European Works Councils would 

require a reciprocal agreement from the EU for them to continue to function in 

their present form within the UK’:    

(BEIS, Workplace Rights if there is no BREXIT Deal (23 August 2018)).   

 

A number of questions will need to be dealt with urgently 

o Will EWCs in companies headquartered in the United Kingdom be required to 

rehouse the EWC in another Member State?  

o Will companies based outside the EU continue to be able to establish their 

EWC under British law, or be required to relocate them elsewhere? 

o Will British representatives of EU based companies continue to be represented 

on EWCs?  

In the event of a No Deal 

With regards to European Works Councils, in a ‘no deal’ scenario, the government will 

ensure the enforcement framework, rights and protections for employees in the UK European 

Works Councils continue to be available, as far as possible in a ‘no deal’ scenario. There are 

implications for UK businesses and trade unions with regards to their European Works 

Council agreements. 

UK regulations will be amended so that: 

no new requests to set up a European Works Council or Information and Consultation 

procedure can be made 

provisions relevant to the ongoing operation of existing European Works Councils will 

remain in force 

requests for information or to establish European Works Councils or Information and 

Consultation procedures made before EU exit but not completed by EU exit will be allowed 

to complete.  



 3 

• There cannot be full non regression, and will inevitably be passive regression, 

because of denial of access to the CJEU.   Existing law will be a living instrument in 

other MS but a fossil in the UK.   This is important, many decisions of the CJEU 

giving an uplift to Directives:   equal pay, paid holidays, rolling up holiday pay, 

carrying over holiday pay, definition of pay, redundancy consultation. 

 

• There is the question of what is to happen to instruments currently being negotiated, 

including the Draft Employment Relationship Directive.   This will replace Directive 

91/533, and include important provisions that could incidentally deal with ZHCs.   

The Draft provides that information must include: 

 

if the work schedule is entirely or mostly variable, the principle that the work 

schedule is variable, the amount of guaranteed paid hours, the remuneration of 

work performed in addition to the guaranteed hours and, if the work schedule is 

entirely or mostly determined, by the employer: 

(i) the reference hours and days within which the worker may be 

required to work; 

(ii) the minimum advance notice the worker shall receive before the 

start of a work assignment; 

 

 Position in the UK?   Taylor Review. 

 

• Any future instruments or initiatives, though not clear what will happen in the future.   

EU firmly in a neo-liberal mode.  Social Pillar about enhancing labour market 

participation and labour market efficiency.   Much of the effort is about TFEU, Title 

VIII – need to be realistic about what likely to be achieved – Bogg and Ewing (2019). 

 

 

The Government’s Promise of ILO Compliance 

‘Given this strong record, and in the context of the UK’s vision for the future relationship 

with the EU, the UK proposes that the UK and the EU commit to the non-regression of 

labour standards. The UK and the EU should also commit to uphold their obligations deriving 

from their International Labour Organisation commitments’.  

But what does this mean? 

 

• FTAs typically contain labour chapter:   but minimal 

 

Multilateral labour standards and agreements 

1. Each Party shall ensure that its labour law and practices embody and provide protection 

for the fundamental principles and rights at work which are listed below. The Parties affirm 

their commitment to respect, promote and realise those principles and rights in accordance 

with the obligations of the members of the International Labour Organization (the "ILO") and 

the commitments under the ILO Declaration on Fundamental Principles and Rights at Work 

and its Follow-up of 1998 adopted by the International Labour Conference at its 86th 

Session: 

(a) freedom of association and the effective recognition of the right to collective bargaining; 
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(b) the elimination of all forms of forced or compulsory labour; 

(c) the effective abolition of child labour; and 

(d) the elimination of discrimination in respect of employment and occupation. 

2. Each Party shall ensure that its labour law and practices promote the following objectives 

included in the ILO Decent Work Agenda, and in accordance with the ILO Declaration on 

Social Justice for a Fair Globalization of 2008 adopted by the International Labour 

Conference at its 97th Session, and other international commitments: 

(a) health and safety at work, including the prevention of occupational injury or illness and 

compensation in cases of such injury or illness; 

(b) establishment of acceptable minimum employment standards for wage earners, including 

those not covered by a collective agreement; and, 

(c) non-discrimination in respect of working conditions, including for migrant workers. 

 

• Parties to FTAs typically in breach of Labour Chapters at time of negotiation 

 

o EU in breach because of Viking decision in 2007. 

o Most MS in breach of either or both 87/98 or ESC arts 5 and 6:  Ewing and 

Hendy 

o Most of EUs trading partners under FTAs (Korea, Canada and Japan) also in 

breach, including the UK 

 

• The position re UK highlighted in TUC submission to ILO this year, 23 page report 

highlighting a number of concerns since 1989 which have never been addressed, as 

well as new violations in intervening years.  As to the former, they include include: 

 

o The removal of legal protection for industrial action against an employer who 

is not the direct employer of the workers involved; 

 

o The removal of legal protection for all forms of secondary, solidarity or 

sympathy action, even though the initial strike they are supporting is lawful; 

 

o The requirement that at least 40% of workers balloted must vote in favour of 

industrial action, insofar as this applied to workers in the education and 

transport sectors; 

 

o The limited protection for workers dismissed for taking part in industrial 

action, the protection applying only to the first 12 weeks of the dispute; 

 

o The absence of any guaranteed right to return to work after industrial action, 

even where the dispute is lawful; and 

 

o The prohibition on trade unions disciplining members who break rules by 

failing to participate in lawful industrial action. 
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Other issues:  police surveillance of trade unionists, abolition of AWB, powers of the 

CO, weaknesses of the recognition legislation. 

 

 

• No derogation:   ‘A Party shall not waive or otherwise derogate from, or offer to 

waive or otherwise derogate  from, its labour law and standards, to encourage trade or 

the establishment, acquisition, expansion or retention of an investment in its territory’.    

So limited in scope.   Could be expanded – no derogation for any reason from anu EU 

sourced right.   But how enforced?   Need to ensure that right to challenge before a 

legally binding body. 

• Enforcement:   FTAs confer no rights capable of enforcement by workers or trade 

unions, and no court before which such rights can be enforced.     

 

 

Conclusion 

 

o Danger:  Brexit will be written by the current government.    

 

o Important to acknowledge that there are alternatives to a Tory Brexit, and also the 

option for a different type of Brexit.    

 

o Whoever is in government at the time of Brexit and in the period thereafter will be the 

architects and builders of structures that will be binding for at least a generation.    

 

o Why it is important that if Brexit is to happen, a general election takes place to ensure 

that it is not one negotiated by current government. 

 

o Can there be a progressive as opposed to a neo-liberal Brexit?    Can the neo-liberal 

EU negotiate progressive Brexit? 
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