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the impetus
for Canada’s
reform of
corporate
criminal
responsibility
There have been strong legislative moves to make corpora-
tions more accountable under the criminal law in various
jurisdictions. In 1992, the Law Commission of the United
Kingdom began work on reforming the law of involuntary
manslaughter. In 1996 it recommended the creation of a new
offence, popularly called corporate killing. Since that report
was issued, the Labor Party has undertaken to implement
this recommendation on several occasions, but had not done
so at the time of writing (although a draft Manslaughter Bill is
currently out for consultation).1 In Australia, the Labor Party
government in Victoria introduced a Bill to create new corpo-
rate criminal responsibilities that, eventually, it dropped.2 In
Canada, the federal government enacted amendments to its
Criminal Code in 2004. This legislation creates new bases for
the prosecution of corporations and arms the judges with
novel sanctioning powers.3 The statute goes by the colloqui-
al name of the Westray Bill and is the subject of this
Comparative Note.

The Westray Bill, like its would-be equivalents elsewhere,
was the end-product of a government having been jolted into
action by a particularly dramatic event. In the United King-
dom, the 1987 sinking of the Herald of Free Enterprise off the
coast of Belgium was the trigger. It had resulted in the death
of 188 people. In Victoria, Australia, the government’s

1 For an account both of the
affirmation of the intent of the
government to enact the
legislation and of the repeated
postponement of action, see the
Centre for Corporate
Accounting’s reports, in
particular, http://www.
corporateaccountability.org/
Updates/manslaughter-timeline.
htm

2 Crimes (Workplace Deaths
and Serious Injuries) Bill, 2001
(Vic.). The Australian Capital
Territory has enacted a new
corporate culpability statute. It
is somewhat peculiar that it did
so as there is very little private,
corporate for-profit activity
within the jurisdiction and its
enactment is likely to be more
symbolic than concrete in its
impact; see Crimes (Industrial
Manslaughter) Amendment Act,
2002 (ACT). It came into force
in March 2004. Australia’s
federal government has also
passed corporate criminal laws,
but has exempted occupational
health and safety regulation
from its provisions; Criminal
Code Act 1995 (Cth.).

3 An Act to Amend the Criminal
Code (criminal liability of
organizations) (2003, c.21).
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attempted legislation was a reaction to an explosion at Esso’s
gas plants in the Bass Strait that led to the death of two
workers, the injury of eight others and left Victorians desper-
ate for gas supplies for three weeks. In Canada, the explosion
of the Westray coal mine in the province of Nova Scotia was
the impetus for governmental action. 26 miners had been
killed; only 11 of the miners’ bodies were recovered.4

After each of these occurrences the public was alerted to
the shortfalls of the prevailing regulatory systems. They were
made plain by departmental investigations, commissions of
inquiry, coroner’s inquests or the failure of regulatory prose-
cutions that followed the events. Bewilderment and anger
was fuelled by the fact that governments were unable to sat-
isfy their publics that the laws they had put into place had
dealt sufficiently seriously with those responsible for the
injuries, deaths and chaos. What the public in each of these
jurisdictions wanted was what it believed the justice system
owed it: it expected that glaringly bad conduct that had
caused grievous harm should be criminally punished. None of
the governments had met this widely shared expectation.
Politicians felt the heat as they sensed that their own fre-
quent pronouncements and posturings had provided good
reasons for the people’s palpable disappointment and anger.

We are taught, daily, by our institutions and politicians
that we are committed to the liberty of thought, movement
and action of all individuals. Only conduct that threatens our
fundamentally shared values should be inhibited. We should
take great care, therefore, when defining that conduct that
will be deemed unacceptable, that conduct that is to be char-
acterised as criminal. This ensures that we can be confident
that we are justified in punishing those who transgress
against the ensuing, carefully crafted, criminal law rules. But,
when violations of those rules occur, we expect the State to
bring its awesome punitive powers to bear. These are so
great that we impose heavy burdens of proof on the State
and furnish alleged wrongdoers with an elaborate set of pro-
cedural safeguards, such as the right to remain silent, the
right not to have the State search persons and premises or to
seize personal possessions without having reasonable cause
to do so.

All this means that when individuals are convicted of hav-
ing transgressed against the criminal law, the public can be
sanguine that they violated our most precious standards and

4 For an account of The Herald
of Free Enterprise incident, see
C Wells, Corporations and
Criminal Responsibility
Clarendon Press 1993; for the
Esso story, J Clough & C
Mulhern, The Prosecution of
Corporations OUP 2002; for the
Westray explosion, the
following are the sources for the
account that follows: D Jobb,
Calculated Risk Nimbus
Publishing 1994; H J Glasbeek
& E Tucker Death by
Consensus: The Westray Story
New Solutions 3,4 Summer
1993.
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needed to be identified, stigmatised and punished. This
serves to deter the wrongdoers and teaches the rest of us
that that kind of behaviour is not to be tolerated. It reinforces
the values protected by the violated rules. It follows, there-
fore, that criminal law is held out to be equally applicable to
all those who violate the shared value system reflected in
these rules.

What the public sensed after the Herald of Free Enterprise,
the Esso and Westray affairs was that this kind of equality of
treatment had been thrown out of the window. These had
been instances of clearly unacceptable and reckless conduct,
breaching well-known standards of behaviour. Worse: each
instance had had arrestingly serious consequences. A public
educated to believe that this kind of cavalier attitude to
established rules would be considered a crime, inevitably felt
that it should have led to the criminalisation, punishment,
denunciation and stigmatisation of the people responsible. It
had not. In each of these jurisdictions, therefore, questions
about the legitimacy of the legal and regulatory systems were
put on the political agenda.

In the case of the Westray explosion, the mine had been
operated by a fairly large publicly-traded corporation, named
Curragh Resources. Despite its public nature, it was con-
trolled by its Chief Executive Officer, a man called C H Frame,
who, by means of inter-connected corporations had held the
licence to the mine before selling it to Curragh Resources. He
also had held all the voting shares in Curragh Resources.
From a lay public point of view, he was the corporation, he
was the mine operator. Of course, from a legal perspective,
he was neither the corporation, nor the mine operator, a point
that was critical to the anger that was generated by his non-
punishment and, consequently, to the impetus for reform.

As a result of a federal-provincial agreement that need not
detain us here, the mine site had been dormant for 15 years
when Curragh Resources opened it again. Several other
potential operators had thought about taking on the operation
but had not done so because they were not able to obtain the
rich federal and provincial government subsidies that Mr
Frame was able to get for Curragh Resources. The undertak-
ing was seen by one and all as a high-cost, low-profit one
because the history of the site was one of serious cave-ins
and gas explosions. The precautions required to start-up the
mine made it an expensive proposition. Hence, the govern-



6

ment guarantees and subsidies that Curragh Resources was
able to gather were like manna from heaven. They included,
(i) a federal government guarantee for 85 per cent of a $100
million bank loan taken out by the operator, as well as rough-
ly $12 million in cash subsidies by way of interest forgiveness
and incentive money for taking on a mining project, (ii) an
undertaking by the provincial government of Nova Scotia to
set up a nearby coal-fired power plant that would purchase a
guaranteed amount of coal at a guaranteed price that was
well in excess of the conservatively calculated cost of pro-
duction, even if all the coal agreed to be purchased was not
produced by the mine operator and, (iii) a $12 million loan by
the provincial government that was not to be repaid for 10
years.

When these very generous terms were revealed to the
public in the aftermath of the explosion, it led to a lot of angry
speculation about non-arms’ length dealing and the corrup-
tion of the political processes. This added to the fury of the
demands that something had to be done about those respon-
sible, that someone had to pay, for the horrible fall-out of all
these machinations. The cry for criminalisation, then, was
given a boost by these peculiarities of the Canadian event
that led to the reforms discussed herein. It is appropriate,
therefore, to note that, while the apparent favouritism shown
the Frame/Curragh Resources forces exacerbated public
anger, there were perfectly good reasons why some other,
perhaps less well-connected mine operator would have been
encouraged, and perhaps subsidised, to start up the mine in
any event.

All governments are under pressure to create jobs and a
particularly obvious case of need increases that pressure.
Pictou County, Nova Scotia, where the mine is situated, is an
impoverished part of the province. It cried out for economic
stimulation and, when the opportunity to open the mine
became a possibility, potential workers and their dependents
rallied to get the government to act positively. Indeed, after
the Westray mine exploded, members of the community
pushed for a re-opening of the mine or an equivalent nearby.
The eagerness of the Nova Scotia and federal governments
to subsidise the Westray mine operators was an instance of
business as usual being carried on in an improper manner. In
a political economy where welfare depends on private sector
initiatives, governments are always asked to support the
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