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The Employment Act 2008 will probably be the last significant 
piece of employment legislation to be passed by the Labour 
government that succeeded the Conservative governments of 
Thatcher and Major. As such, it is a huge disappointment to the 
labour movement that the opportunity was not taken to clear 
away the anti-trade union laws passed by the Tories. Moreover 
where it does purport to change one aspect of such law – the 
prohibition on the freedom of trade unions to expel members on 
political party grounds – the change is effectively unworkable.

The key demands of the union movement on the reform of trade 
union laws have been championed by a coalition of trade unions 
and individuals under the auspices of the United Campaign for 
the Repeal of the Anti-Trade Union Laws.1 Many of the demands 
were brought together in the Trade Union Rights and Freedoms 
Bill (supported by the TUC and drafted with the assistance of the 
Institute of Employment Rights). That Bill was raised as a Private 
Member’s Bill, but defeated by government manoeuvres.

Trade unions, both individually and collectively (through TULO) 
lobbied vigorously to extend the terms of the government’s 
Employment Bill. From the start their expectations were managed 
by government saying that the proposed Bill was simply intended 
to be a ‘simplification’ Bill, and not intended as a conduit for 
major changes to the existing framework of law. The government 
did however acknowledge that changes to the law were required 
following the decision in the ASLEF v UK case. 

The Employment Act 2008

INTRODUCTION
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The European Court of Human Rights judgement in ASLEF v UK 
(see chapter 4) attacked UK employment law for unlawfully 
hindering trade union autonomy; not purely on the issue of the 
right to exclude members on grounds of political party 
membership, but setting down principles which potentially have 
a far more wide reaching impact. The Employment Act addressed 
the issue in the narrowest of terms but failed to implement the 
broader principles and thereby leaves both scope and need for 
future strategic trade union litigation.2

The failure of a Labour government to properly implement the 
ASLEF v UK case (albeit due to the illogical and destructive 
interventions by Liberal and trade union peers in the House of 
Lords), does not bode well for statutory implementation of rights 
proclaimed by international courts. It is not disputed that any 
future Tory government will be even less enthusiastic to extend 
trade union rights, and is likely to try and curtail them further.

At the IER Conference on the Employment Act in April 2009, John 
Hendy QC opened with an eloquent description of what was left 
out of the Bill. John is a veteran of actions arising from the 
bureaucratic litany of procedural requirements demanded of 
trade unions in order for them to be able to take industrial 
action, without being sued (potentially to bankruptcy). In 
addition to the requirements for membership information and 
notices, John focused on the fact that the Bill did nothing to 
reform possibly the most damaging of the remaining restrictions 
on industrial action - the prohibition on “secondary action”. 

The ban on secondary action does not only prevent workers 
walking out in solidarity with workers in other companies on a 
matter of principle, but perniciously prevents workers taking 
solidarity action with colleagues who in reality work for the same 
company but under a structure where a parent company sets up 
lots of individual companies. They may look for all the world and 
for marketing and trading purposes as the same company, but for 
industrial action and insolvency purposes they are treated as 
unrelated. This provision means that even where there is a 
common issue across one employer, unions may have to hold 
literally hundreds of separate ballots due to there being 
hundreds of separate companies or entities (e.g. individual public 
bodies) relating back to the overarching de facto employer. While 
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an overall right to secondary action remains an important aim for 
the trade union movement, the need for ‘associated employers’ 
to be treated as one employer for balloting purposes must be the 
most urgent issue to be addressed in order to facilitate trade 
union freedom and thus their ability to respond to increasing 
monopolisation and globalisation of companies.

Having briefly highlighted what is disappointingly not in the 
Employment Act 2008, this booklet will critically guide readers 
through the main provisions of the Act. To reflect the Act’s 
contents, the booklet is divided into three distinct sections – 
dispute resolution; the National Minimum Wage and Agency 
Workers; and finally a section looking at what has become known 
as the “ASLEF amendment”.



cover pic: Justin Tallis/reportdigital
UNITE Argos distribution centre workers strike over pay at Heywood Distribution Park, Manchester.
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