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introduction
The trade union recognition provisions in the Employment
Relations Act owe much to three main influences: the experi-
ence of earlier procedures; the “social dialogue” process
between the TUC (representing its own views and those of
its affiliates) from the employers’ associations (led by the
CBI); and from the example of the statutory procedures of
the USA and Canada. The earlier British procedures, other
than the traditional wholly voluntary approach, involved the
Commission on Industrial Relations (CIR), initially as a Royal
Commission from 1969 to 1971, and then as a statutory
agency under the Conservative government’s 1971 Industrial
Relations Act until its abolition by the incoming Labour gov-
ernment in 1974. The CIR’s agency function was replaced by
that of ACAS until it was ended, partly on ACAS’s own
advice, in 19801.

The TUC’s influence on the recognition procedure in the
White Paper and the Bill was diluted by the CBI itself as well
as the influence of the other employer bodies, notably the
EEF, IOD and IPD. However, despite the impact of the
employers’ lobbying on a receptive government the Act still
left a procedure which bore some resemblance to the TUC’s
proposals in Your voice at work (TUC 1995) based as it was
on a three-tier approach: consultation rights in bargaining
units where the union has 10 per cent of employees in mem-
bership; full recognition following majority support in a ballot
of employees; and “automatic recognition” where the union
could show it had 50 per cent of union members in the bar-
gaining unit2.

The earlier influence of the USA upon British industrial
relations legislation was evident in the provisions of the 1971
Industrial Relations Act, especially in the introduction of the
agency shop, the exclusive bargaining agent, unfair industrial
(relations) practices and the granting of emergency powers to
the government during serious industrial disputes. This sim-
plistic transplanting of procedures from a different industrial
relations culture might well have failed even if the TUC, its
affiliates and the employers had co-operated with the legis-
lation (Thomson and Engleman 1975; Towers 1997). Additi-
onally, and perhaps more fruitfully, CIR officials during the

1: The lessons from the earlier
procedures have been well
studied. See, especially, Kessler
and Palmer (1996), Wood
(1997); Wood and Godard
(1999); and McCarthy (1999).

2: Similar representation
proposals were put forward by
the AFL-CIO in its evidence to
the 1994 Dunlop Commission
(Commission 1994) for
“minority workers” ie. those
who wished to have union
representation but could not
command a majority or even
sufficient numbers to trigger the
30 per cent election process
under NLRB jurisdiction.
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period of the Act visited Washington DC, on a regular basis,
to study the NLRB’s long experience of bargaining unit deter-
mination in the certification process (Kessler and Palmer,
1996). More recently, in the period leading up to the publica-
tion of the 1998 White Paper (DTI 1998) the government
looked closely once again at the NLRB example in the USA as
well as that of the Canadian provinces3. Other possible com-
parative influences upon the emerging policy were studies
sponsored by the IPD, Institute of Employment Rights and
the US trade union federation the AFL-CIO (Wood 1997;
Ewing (ed.) 1998; AFL-CIO1995).

It would be difficult to accuse the government of rushing
to legislation and it has even be commended for “…the care
and ingenuity that has gone into the drafting of the Employ-
ment Relations Bill as a whole” (McCarthy, 1999 p.1). The
Bill carefully reflects a wide diversity of views, interests and
experience. Furthermore, though in the process from election
manifesto to White Paper, Bill and published Act it dilutes its
earliest intentions, in one important respect it has added to
them: that of the ‘automatic route’ proposed by the TUC in
1995 but not in the manifesto. In broad terms, too, the TUC
and the unions believe they can use the legislation, especially
the automatic route, to their advantage. Indeed, a recent sur-
vey commissioned by the TUC indicates that some employ-
ers are already voluntarily conceding recognition in anticipa-
tion of the legislation (TUC1999a).

It is therefore possible that the availability of a statutory
recognition procedure will, as the government promises,
encourage voluntary recognition (where trade union repre-
sentation is appropriate) and in a spirit of partnership. It is,
however, interesting to note that the encouragement of vol-
untary recognition was the intention of the 1935 National
Labour Relations (Wagner) Act but by the end of World War II
the voluntarist spirit among US employers had evaporated
and the NLRB had itself instituted formal balloting as the only
route to certification under its procedures4. It can even be
argued from US experience, that the very existence of a
statutory procedure, in the context of hostile, well-organised
employers, can have a perverse effect upon the recognition
process and undermine the voluntarism it seeks to encourage
(Gould, 1994). Nor is a successful recognition procedure nec-
essarily conductive to solving the key problem facing British
and US unions, that of declining membership. On current evi-

3: John Godard, an academic at
the University of Manitoba, was
seconded to the DTI for a six
months period in 1997/8. See
Wood and Godard (1999).

4: The NLRB, in its first four
years, routinely used card
checks or similar evidence, such
as union membership (ie.
‘automatic’ procedures) to grant
recognition. In 1939 the Board,
responding to strong employer
opposition, abandoned
altogether procedures relying
solely on ballots. McCarthy
(1999 ) identifies the British
agency, the CAC, as the key to
the success or failure of the
procedure in terms of how far it
“…is able to overcome six
closely related problems…
ensuring a sufficient supply of
suitable references… selecting
appropriate trade unions…
securing the co-operation of
employers… deciding
appropriate bargaining units…
developing acceptable
recognition criteria…
enforcement.” (pp.1-5)
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dence, decline shows little sign of abating, let alone reverting
to growth, despite the efforts, abilities and extra resources
being deployed.

This study is, therefore, in part an assessment of how far
the impending new British statutory recognition procedure
will contribute towards a revival of British trade union repre-
sentation and collective bargaining in the light of the experi-
ence of the United States5. However, in examining this expe-
rience it needs to be recognised that the interstate com-
merce, private sector jurisdiction of the NLRB does not
extend to federal employees, public sector employees in the
States and those working in the important rail and air trans-
portation industries. These other jurisdictions offer a different
experience which may be more instructive than that of the
private sector. They will be considered later. But although a
consideration of this wider experience is important to a com-
parative study (especially given the apparent extent to which
the British government has been influenced by the North
American model) it is not intended to suggest that even the
wider model is the best example for Britain to follow. Indeed,
it will be argued in the conclusions that a British experiment
of such a kind might suffer the same fate as the American.
There are also alternative systems to be considered. These
include Britain’s long, historical experience of a non-statuto-
ry, public policy route to recognition. Or the example of pro-
cedures in other EU countries – such as France, Germany and
Sweden – which exist alongside high levels of trade union
membership and/or collective bargaining coverage. Such sys-
tems may offer better examples for Britain than the American
system, as recently argued in the earlier cited study for the
Institute of Employment Rights (Ewing ed., 1998).

The study is divided into four parts. First it will assess the
depth of the representation crisis facing the British and
American labour movements. Secondly, it will discuss the
nature of the relationship between recognition and trade
union membership drawing mainly upon the US experience.
Thirdly, it will discuss how far the lessons of the different
jurisdictions within the US system can be applied to the likely
problems facing the British procedure. Fourthly, in the con-
clusion it will briefly discuss the still viable voluntarist alterna-
tive to a statutory procedure and the extent to which it could
play a role in British trade union revival and the restoration of
collective bargaining.

5: The experience of the USA is
also better understood in
contrast to that of Canada. The
statutory recognition
procedures in the Canadian
provinces are based upon the
US model but with significant
differences in the legislative
rules. These differences can to
some extent explain the
different outcomes such as the
proportion of recognition ballots
won by unions and the levels of
trade union membership. This
contrast in experience is
discussed in the final section
(pp.27-28). For detailed analysis
elsewhere see Adams (1999)
and Wood and Godard (1999).
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the crisis of
British and
American
labour
The decline in the density of British trade unionism, as the
American, is now a long-term phenomenon. It began in 1979
after 20 years of membership growth. Between 1979 and
1997 British membership halved and until recently continued
to fall at a substantial rate with, as yet, no consistent indica-
tion of any ‘bottoming-out’. The public sector remains rela-
tively strong with a1998 density of 61per cent (Bland, 1999)
although this exceeded 80 per cent as recently as 1987
(Towers, 1997). Private sector density, overall, has fallen to
19 per cent and, in the South East of England (outside Great-
er London) is, at 14 per cent (Bland, 1999), equivalent to US
private sector density in 1986 which has now fallen to under
10 per cent (Hirsch and Macpherson, 1998). Tables 1 and 2
reveal the comparative extent of membership decline and
density from1989 to 1997.

The parallels with the USA are also seen in ageing mem-
bership. US unions failed to recruit young people in the1970s
and 1980s so that less than 9 per cent of 18-24 year old
employees were in membership in 1990 (Gould, 1994).
Similarly, only 6 per cent of British employees under 20 are
union members (Bland, 1999) and a recent DTI study sug-
gests that young entrants to the labour market are not only
less likely to join trade unions than older workers but that this
tendency is likely to persist (Disney, et. al., 1999).

The TUC and its affiliates, as their US counterparts, are of
course alive to the serious threat of an ageing membership
and current revival strategies are strongly focused on the
training and development of young organisers. The TUC’s
Organising Academy (inspired by the AFL-CIO’s Organising
Institute although with much more limited resources) has an
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