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introduction
In the years since Nelson Mandela walked free from prison,
on 11 February 1990, South Africa has been transformed
from an apartheid authoritarian state into a multiracial
democracy. A major part of this fundamental transformation
has been the emergence of a new industrial relations system
predominantly implemented by the Labour Relations Act
1995 (LRA). The LRA has been proclaimed as being amongst
“the world’s most progressive labour legislation. Its provi-
sions on a range of fronts – protection of strikers, entrench-
ment of organisational rights, disclosure of information, co-
determination rights, promotion of centralised bargaining –
equals and goes beyond even what has been won by workers
in the social democracies of Europe and Scandinavia.”1 In
contrast, as a result of Conservative legislation between
1980 and 1993 trade union law in the UK (notwithstanding
the new Employment Relations Act 1999) is in significant
ways in violation of the international legal standards laid
down by the International Labour Organisation (ILO).
The objectives of this paper are twofold: 
(a) to explain the provisions of the LRA so that trade union-

ists, labour lawyers and industrial relations academics and
practitioners in the UK can draw their own conclusions as to
whether in whole or part the LRA can provide a model for pro-
union labour law reform in Britain;
(b) to contribute to such discussion by comparing UK law,

including relevant provisions in the Employment Relations
Act1999, with the LRA and providing a tentative assessment
of the impact that the LRA has had in South Africa since it
came into force in November 1996.
One feature of the LRA which will immediately stand out

in comparison with the UK is the degree of compulsory state
intervention in South African industrial relations. It is there-
fore useful to provide a brief account of the legal and political
backcloth to the enactment of the LRA. In order to under-
stand the operation of the Act it is also necessary to provide
some explanation of the new institutions that the LRA has
created.

1: Von Holdt, K. (1995) ‘The
LRA Agreement, “Worker
Victory” or “Miserable
Compromise”?’, SA Labour
Bulletin, vol. 19, no. 4.: 16-26.

For an analysis of the law prior
to the LRA 1995, see Brassey,
M., Cameron, E. and Cheadle,
H. (1987) The New Labour
Law: Strikes, Dismissals and the
Unfair Industrial Practice in
South African Law.
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background
Historically, South African labour law was heavily influenced
by American labour law rather than models from European
countries. This was particularly the case with the definition
of a labour dispute, the concept of the unfair labour practice
and the statutory basis for direct state intervention in labour
disputes. One similarity with the UK was the method of pro-
viding certain forms of industrial action with immunity from
legal liability rather than providing clear rights to strike. As is
still the case in the UK today, unprotected strikes gave rise to
inherent civil liability, and, like the UK for much of the last
century, such industrial action attracted criminal liability. A
distinctive feature of South African labour law was, and is
under the new LRA, what amounts to a compulsory concilia-
tion procedure before industrial action may lawfully com-
mence.
In contrast with the deregulated Britain of the 1980s and

much of the1990s, the South African industrial relations sys-
tem incorporated legal duties to bargain on employers where
industrial councils were established in the private sector, and,
notably, conferred legality on closed shop arrangements.
However, African unions were excluded from sectoral collec-
tive bargaining structures until the Labour Relations Act of
1979. In reality, the ongoing legacy of apartheid meant that
even after 1979 African unions tended to operate outside of
these structures and prioritised the securing of bargaining
rights at workplace level. In this they received some judicial
assistance from the Industrial Court in circumstances where
it was decided that a refusal to bargain by an employer con-
stituted an unfair labour practice. However the Court’s deci-
sions in this context lacked consistency. 
Overall, South African labour law was unduly complex and

uncertain. This was, in part, because there was a prolifera-
tion of judicial bodies with jurisdiction over issues arising
from industrial disputes – the specialised Industrial Court and
its appellate division, the ordinary civil and criminal courts
and the Supreme Court. Moreover, the public sector was not
regulated by the LRA 1979 but by a series of different Acts.
Thus one of the major objectives of labour law reform in
1995 was to repeal these Acts and the institutions estab-
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lished by them. The whole industrial relations system was to
be regulated through one piece of legislation, and the law
was to be simplified – with respect both to its content and to
its administration.
In furtherance of these objectives the Labour Relations Bill

was drafted by a Ministerial Legal Task Team appointed by
the government. Before its presentation to Parliament the Bill
was put before the National Economic Development and
Labour Council (NEDLAC) for negotiation by the ‘social part-
ners’. NEDLAC was one of the first new institutions estab-
lished in democratic South Africa. It is clear from its composi-
tion and functions that NEDLAC2 is intended to provide a
forum for the reconciliation of what may be regarded as con-
flicting aims. NEDLAC resembles tripartite institutions in
post-war Britain such as the similarly named National
Development and Economic Council. There are also similari-
ties with the procedures, originally established by the Social
Policy Protocol and Agreement to the Treaty of European
Union (the Social Chapter), for the adoption of EU social law.
As will be detailed below, some key provisions of the Bill
were amended or introduced as a result of the deliberations in
NEDLAC. Moreover, NEDLAC plays a central role in the inter-
pretation of new rights to use strike action as a form of socio-
economic protest.
Another of the central objectives of the LRA, as detailed in

the explanatory Memorandum prepared by the Ministerial
Legal Task Team to accompany the Draft Bill3, was to bring
the law into line with the interim constitution and internation-
al labour standards contained in ILO Conventions. Insofar as
this objective required the provision of rights to strike and
rights of association it obviously had the strong support of
the unions.
However, the Memorandum also emphasised the objec-

tive of reducing the “unacceptably high incidence of strikes”.
Thus the LRA is intended to “provide a framework for social
partnership within which productivity can be increased,
wages and living conditions can be improved, labour disputes
can be avoided or resolved quickly and a climate of stability
attractive to foreign investment can be fostered.”4 In a simi-
lar vein the establishment of workplace forums “are designed
to facilitate a shift, at the workplace, from adversarial collec-
tive bargaining on all matters to joint problem-solving and
participation on certain subjects.” On the other hand it is stip-

2: The fragmented nature of the
South African industrial
relations, which is in part at
least a legacy of apartheid, has
resulted in the development of
at least five national
federations. Three of these
federations are represented on
NEDLAC: the Congress of
South African Trade Unions
(COSATU); the National council
of Trade Unions (NACTU); and
the Federation of South African
Labour Unions (FEDSAL).
FEDSAL has a traditional artisan
base, and NACTU is composed
predominantly of African
workers belonging to politically
non-aligned trade unions.
COSATU is by far the largest of
the federations, and this is a
reflection of its development
during the 1980s as the trade
union wing of the liberation
movement alongside the ANC
and the South African
Communist Party (SACP). The
creation of a single trade union
federation is one of COSATU’s
strategic objectives. 

It should be clarified that
NEDLAC is not strictly tripartite
in that the Community is
represented as a fourth
constituency. Nevertheless with
respect to the negotiations over
the LRA, at least, it was the
unions, employers and the
government who were the main
players.

3: Explanatory Memorandum to
the Labour Relations Bill (1996)
Government Gazette, vol. 356,
no. 16259.

4: Op. cit., p.116.
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ulated that their “purpose is not to undermine collective bar-
gaining but to supplement it.”5

It is believed by the proponents of the Act that it was the
repressive nature of the old law and the obscenity of
apartheid that generated the militancy of African trade unions
in recent decades. In the new South Africa, it is argued, it is
possible to combine justice in the workplace with significant
enhancement of the competitiveness of the economy. In any
capitalist country there will always be a tension, indeed con-
tradiction, within pro-union law between enhancing workers’
collective rights, and thus their collective power, and the pro-
motion of an efficient capitalism. In this respect the new
South Africa is no different. Therefore any evaluation of the
LRA will need to take this into account. Indeed, much of the
debate within South Africa itself, both whilst the Bill was
before NEDLAC and since its enactment, has focused on this
perceived contradiction.6

The specific problem for South Africa is overcoming the
economic legacy of apartheid as well as eliminating its politi-
cal and social dimensions. However, the role played by the
trade unions, especially COSATU given its alliance with the
ANC as partners in the liberation movement, in negotiating
the provisions of the LRA perhaps accounts for the trust in
the new institutions that the Act creates – a rather deeper
trust than is likely in the UK given the suspicion with which
many British trade unionists still view the law.

the new
institutions
Various industrial relations systems influenced the provisions
of the LRA. UK influence in the form of ACAS is clearly visible
in the establishment of the Commission for Conciliation,
Mediation and Arbitration (CCMA). This new institution is in
many ways the linchpin both of the operation of the LRA and
of its potential success in fulfilling its intended objectives.
Members of the Commission, which is governed by an inde-
pendent body approved by NEDLAC, are empowered to
mediate and arbitrate in industrial disputes and have special

5: Op. cit., p. 135.

6: For assessments of the LRA
which are sympathetic to it,
albeit from different
perspectives, see: Von Holdt, K.
(1995) op. cit.; and Baskin, J.
and Satgar, V. (1995) ‘South
Africa’s New LRA , A Critical
Assessment and Challenges for
Labour’, SA Labour Bulletin, vol.
19, no. 5: 46-55.

For an alternative Marxist
critique, see Alexander, N.
(1995) ‘Lest We Forget our
Fallen Values’, SA Labour
Bulletin, vol. 19, no. 5: 77-83.
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