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introduction
Over the past two decades governments in both Britain and
New Zealand have pursued a neo-liberal economic and politi-
cal agenda that has included as a policy objective the radical
restructuring of their respective systems of labour law.
Labour market restructuring through legal reform was of
course only one part, albeit a central part, of a wider agenda
to promote greater economic freedom and a more “efficient”
economy. While the legislative methods adopted in the two
countries varied in significant ways, the ideological and politi-
cal vision at the heart of the reforms was very similar. As
Hepple states (1995, p303) this was a vision of a “decollec-
tivised, deregulated and deinstitutionalised neo-liberal labour
[that] matches the basic needs of a globalised capitalist mar-
ket economy and a liberal democracy”. The pursuit of this
vision was largely successful. A snapshot taken in the mid to
late 1990s in either Britain or New Zealand would, when
compared to one from the 1970s, show that many of the
legal and institutional structures that had underpinned labour
law in the middle part of the twentieth century had been
demolished or significantly weakened. The trade union move-
ment was severely weakened by loss of membership and by
increased restrictions on its ability to operate effectively; the
right and ability of workers to associate in trade unions and to
bargain collectively had been seriously undermined; and the
right to strike increasingly neutered as an industrial weapon.
It would also have been apparent that the combination of
weakened unions, increased individualisation of the employ-
ment relationship and the legislative reduction of individual
protections had resulted in the gradual erosion of workers’
terms and conditions of employment as employers took
advantage of the new industrial relations environment to
reduce costs and increase labour flexibility.1

While the full neo-liberal agenda was not achieved, and
was probably unachievable, in either Britain or New Zealand
those elements that were politically realistic were largely
implemented. It seems likely that by the mid-1990s further
significant change was not politically feasible. Hepple (1995)
notes a number of unfilled items in the British neo-liberal
agenda but also refers to a statement by the Secretary of

1. For a collection of papers
that covers both New Zealand
and Britain see Deery and
Mitchell (1999).
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State that the reforms of labour law had been completed.
While such statements do not rule out further change, and
indeed Hepple identified some areas of potential future con-
flict, it does suggest that the major, politically achievable,
objectives of the new-right agenda were seen as having been
completed. In New Zealand the situation was a little more
complicated but by the mid-1990s it was unlikely that further
radical changes to labour law would have been politically fea-
sible. A combination of increasing pragmatism within the
conservative National Party and the negotiation of a coalition
National – New Zealand First Government following the elec-
tion in 19962 had the result that further significant reform of
labour law was unlikely in the medium term. When, in 1998,
the government released an “Industrial Relations Package”
and indicated that a number of further, although relatively
mild, reforms might be enacted the package was described
by the Employers Federation as “nothing but a damp squib”.
This is perhaps an understandable response from an organi-
sation that had confidently expected that the remaining items
on its agenda might finally be implemented at least in part,3 in
particular the abolition of the specialist Employment Court
and the imposition of the American “employment-at-will”
doctrine.
The election of Labour governments, in Britain in 1997 and

New Zealand4 in 1999, has, at least for the meantime, diluted
further implementation of a neo-liberal programme in labour
law. The election of Labour governments might also be taken
to suggest that there would be some reversal of the neo-liber-
al legislation and perhaps a return to a more balanced system
of labour law giving greater recognition to worker rights and
in particular to collective rights. In both countries Labour
came to power promising to reform labour law and to give
greater protection to freedom of association and collective
bargaining.

a comment on approach
This paper’s primary objective is to describe and discuss
labour law reforms in New Zealand, but the paper will also
compare the nature of the New Zealand reforms with
Labour’s reforms in Britain. One immediate difficulty that
arises is that the legislative structure in the two countries is
very different and there is thus a danger in becoming bogged

2. This election was the first
contested under a system of
proportional representation
rather than the traditional “first-
past-the post” system. The new
system ensures that each
party’s parliamentary
representation reflects the
overall vote for that party with
the result, to date, that no party
has achieved an overall
majority.

3. These reforms were not
proceeded with following the
breakdown of the Coalition
Government in late 1998.
National remained in power as a
minority government until the
1999 election.

4. To be precise the New
Zealand government is a Labour
– Alliance Coalition supported
by the Green Party. In the
election Labour received
approximately 39 per cent of
the popular vote and the
Alliance 8 per cent. This result
left the Coalition 2 seats short
of an absolute majority.
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down in legislative detail. This seems a somewhat pointless
exercise as the detail of the British legislation has been well
described elsewhere and this author has no intention of
attempting to pose as an expert on British law or its effects
on industrial relations. Moreover, as the paper is directed pri-
marily at a British readership, it can be assumed that readers
will be familiar with both the Conservative government’s leg-
islative programme following the election of the Thatcher
government in 1979 and with the reforms of the Blair Labour
government. The paper is structured around core themes in
labour law such as freedom of association, collective bargain-
ing, union rights and the like with a focus on New Zealand
law but with an attempt to highlight the differences and simi-
larities in the law of the two countries.
Before moving to the substance of the paper, however, it

may be useful to give a brief background to New Zealand
labour law and then to compare the nature of the new-right
reforms in the two countries.

before the deluge: a brief
history of NewZealand
labour law to1991
New Zealand law has always been strongly influenced by
British law. When New Zealand became a British colony in
1840 it inherited both the common law of England and the
British statutory law in force at that time. In general New
Zealand continued to be strongly reliant on English law, espe-
cially the common law but also for models for its own
statutes, until well into the twentieth century. In labour law
the common law remained influential especially that relating
to the individual contract of employment and to a lesser
extent the law on strikes. A significant exception to this situ-
ation, however, was collective labour law. When New
Zealand enacted the Industrial Conciliation and Arbitration
Act 1894 the country took an industrial relations and labour
law path that departed significantly from that taken by
England. The central elements of the arbitration system intro-
duced in 1894 dominated New Zealand labour law for over
ninety years until the enactment of the Employment
Contracts Act 1991 (ECA).
The central elements of the arbitration system were:
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� The settlement of industrial disputes concerning wages and
conditions through compulsory arbitration by a judicial body,
the Court of Arbitration.

In practice the Court tended to set benchmarks, either in
leading cases or by specific pronouncements, which effec-
tively dictated the range of realistic settlements which were
then agreed by the parties in conciliation. From the late
1960s compulsory arbitration fell into disuse and awards
were settled by direct negotiation backed, if necessary by
strikes. Compulsory arbitration was abolished in1984 but the
elements below continued in place until 1991.
� A system of “awards”5 that set terms and conditions of
employment and bound all workers and employers in the
named industry/occupation and district whether or not a party
to the original award (“blanket coverage”).

Over time this network of awards developed into the so-
called “national award system”, a network of awards which
together provided a minimum level of employment conditions
for the great bulk of lower and middle level New Zealand
workers. The award system had the effect of setting mini-
mum standards based on the economic situation of the par-
ticular industry and largely eliminated the ability of individual
employers to use reductions in wages and conditions as a
method of cost reduction. Above award payments or condi-
tions could be provided by individual employers depending on
factors such as the state of the labour market or location of
the employer. In the 1970s the practice of “second tier” bar-
gaining evolved where above award conditions, negotiated
on an enterprise basis, became an important factor in indus-
trial relations.
� Unions were registered, and incorporated, under the Industrial
Conciliation and Arbitration Act and this Act also regulated the
permissible objects of unions, their rules and the range of
workers they could represent.

The recognition of unions and the legal status of unions
reflected their role in the arbitration system. Unions were cre-
ated by the statute for the purpose of representing workers in
conciliation and arbitration. While unions were not compelled
to register under the Act they could only gain the benefits of
the arbitration system if they did so. The two most important
benefits were: first, a union gained monopoly rights to repre-
sent workers in the industry or occupation for which it was
registered; and secondly, after 1936 compulsory membership
which required all workers bound by an award to join the

5. Although there are various
legal differences, in practical
terms an award was the
equivalent of an industry or
occupational collective
agreement.
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