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Preface

In this paper, we consider whether a Day of Action called by the TUC
and trade unions, taking place on a weekday and intended to protest
at the government’s cuts and austerity measures, could be lawful in
the UK in the light of recent jurisprudence of the European Court of
Human Rights. We conclude that such a call and participation in the
action should both be protected by Article 11 of the European
Convention on Human Rights and Fundamental Freedoms and we
go on to consider how that conclusion would impact on domestic
law.
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Chapter One
Introduction

The ETUC called a European Day of Action across all the member
States of the European Union on 29 September 2010. The protest
was against the austerity measures adopted by virtually all EU States
and by the EU itself in consequence of the financial crisis. Hundreds
of thousands of workers left their work and took part. But not in the
UK. The 29 September was a Wednesday and the TUC did not call
on British workers to take action on a working day. 

On 26 March 2011 the TUC did call a national Day of Action and
500,000 people marched from the Embankment to Hyde Park in
London (and thousands more in Belfast). That was on a Saturday.
No doubt there were and are good tactical reasons why the TUC has
not called a Day of Action on a working day, such as a consideration
that attendance at rallies would be greater on a Saturday than on a
working day, or a desire to avoid media criticism that business would
be harmed and economic recovery held back, and so on. But no
doubt too, the TUC was inhibited by the view that a Day of Action on
a weekday would involve many employed trade unionists taking
strike action and that the law here prohibits strike action which may
have a political motive, even though “there is no hard and fast line
between industrial action and political action”.1 That legal analysis is
generally regarded as trite law. 

In this paper we examine whether that view of the law is in fact
sustainable in light of recent legal developments. First, it is necessary
to consider what might be involved if the TUC (and affiliated unions)
did appeal to workers to leave work and take part, on a working day, in
a national or international Day of Action against austerity measures
believed to result in hundreds of thousands of job losses, cuts in pay,
lower pensions, loss of benefits, and closures and reductions of public
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services. We assume that such a Day of Action would involve a rally or
rallies organised by the TUC (rather than a mere “stayaway” of the
kind sometimes called by COSATU in apartheid South Africa) to
express protest at government policy. It goes without saying that the
intention of the TUC would be to conduct the rallies peacefully. The
right of peaceful assembly is therefore invoked. For the purpose of the
paper we have assumed that a call to attend a rally to protest against
the austerity measures would be lawful in itself. We assume too, that if
called on a working day, this would constitute an inducement to
participate in a general strike, whether that was (actually or
intentionally) the primary or merely an incidental feature of the day.
The legal analysis therefore, needs to consider the legitimacy of a call
to participate in peaceful protest which necessarily involves taking
strike action in order to do so. 
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In this paper, the authors consider whether a
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and austerity measures, could be lawful in the
UK in the light of recent jurisprudence of the
European Court of Human Rights. They
conclude that such a call and participation in
the action should both be protected by Article
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