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executive summary

� 2nd December 2000 will be the fourth anniversary of the coming
into force of the employment provisions of the Disability Discrim-
ination Act 1995 (DDA). The DDA was seen as a long overdue mea-
sure to give disabled people legally enforceable rights in the
employment field and in the provision of goods and services This
publication reviews the operation of that Act by analysing the case
law that has developed over the period since the Act was first intro-
duced.

� The first issue to be considered (Chapter 2) is that of the meaning
of disability. Some of the most difficult cases have been on the
issue of what amounts to a disability within the meaning of the
DDA. Cases under other anti-discrimination statutes rarely turn on
whether a particular applicant falls within the protection of the rel-
evant legislation. In contrast, such disputes are a regular feature of
cases under the DDA with employers routinely disputing that an
applicant is disabled within the meaning of the Act.

� The second issue to be considered (Chapter 3) is that of the scope
of the protection offered by the DDA. We look at how the DDA
offers disabled people protection in the arrangements employers
must make for the purpose of determining who should be offered
employment; the terms on which such employment is offered and
when it is unlawful for an employer to refuse to offer employment.

� Chapter 4 analyses discrimination consisting of less favourable
treatment of disabled people for a reason relating to their disabil-
ity and shows how the Sex Discrimination and Race Relations Acts
are unreliable guides to the key concept of discrimination by less
favourable treatment. With reference to case law, we go on to
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break down the issue of less favourable treatment of disabled peo-
ple into three parts. Firstly, the disabled person must show that the
treatment they are complaining about was for a reason relating to
their disability. Secondly, they must show that the treatment was
less favourable. Third, if the disabled person can prove these two
things, discrimination will be established unless the employer can
show that the treatment was justified.

� In Chapter 5 we explain how the DDA has introduced a completely
new concept into discrimination law – that of a positive duty on
employers to make reasonable adjustments to assist disabled
people. The aim of this duty is to create genuine equality of oppor-
tunity for disabled people and ensure fair treatment at, and equal
access to, work. The way work and workplaces are structured cre-
ates barriers for disabled people and the aim of the legislation is to
remove those barriers where it is reasonable to do so. The concept
of adapting the work and the workplace to a disabled employee or
job candidate as a means of enabling and empowering disabled
workers is new in UK law and one that trade unions are increasing-
ly acknowledging and using.

� Chapter 6 looks at discrimination by victimisation and here com-
parisons can be made with the concept of victimisation as devel-
oped by the Race Relations and Sex Discrimination Acts. The right,
in essence, is to protection from less favourable treatment for hav-
ing asserted or referred to rights under the DDA – whether for one-
self or others. Unlike other employment rights created by the DDA,
the protection from victimisation applies to all employees (and job
applicants and contract workers), not only those with a disability.

� In Chapter 7 we consider how the rights introduced by the DDA are
to be enforced and the likely remedies for those who suffer dis-
crimination. Analysing data based on detailed research of the first
2,500 cases lodged under the DDA, this Chapter highlights the lack
of awareness surrounding the protection offrered by the Act and
the positive role unions can play in raising awareness of the new
rights. We go on to look at the role and powers of the Disability
Rights Commission and the need for employers to agree an
equal opportunites agreement and appropriate training if they
want to avoid discrimination claims. We also look at the three main
remedies available for those discriminated against and highlight
the time limits for bringing a Tribunal claim.
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� In our conclusions and recommendations (Chapter 8) we highlight
some of the strengths and weaknesses of the Act as discussed in pre-
vious Chapters. During its short life, the DDA has undoubtedly
raised the profile of disability discrimination issues in the workplace,
contributing to attempts to secure comprehensive, enforceable civil
rights for disabled people. But in the light of our research into the
case law surrounding the operation of the Act to date, we believe a
number of reforms are needed to make the Act fully effective:

1 The definition of “disability” needs amending to include HIV from
point of diagnosis and cancer from the moment it has a significant
consequence on the life of the cancer sufferer.

2 The gap between day to day and work activities should be nar-
rowed to include things that are ordinarily to be found in work
activities, such as standing for long periods of time.

3 The small employer exemption should go (other than in private
households), making the coverage of the Act universal.

4 Whilst it remains, associated employers should be treated as one in
calculating the number of employees for threshold purposes.

5 Qualifying bodies should come within the scope of the DDA and
the excluded professions, be included.

6 Ex-employees should have protection from disability discrimination
and victimisation by their former employer (or in the case of job
applicants, would-be employer)

7 The restrictions on pensions, insurance and performance related
pay should be reconsidered

8 The general defence of justification of discrimination in employ-
ment should be amended so as to permit discrimination only on
specified, rational grounds such as that the individual would not be
able to perform the essential functions of the job, or to protect
health and safety.

9 The employer’s justification defence in reasonable adjustment cases
should be removed altogether as there is sufficient protection to
employers since the duty does not extend beyond adjustments that
are reasonable.
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10 We favour the introduction of a positive duty on the State to pro-
mote equalisation of opportunities for disabled people in employ-
ment, at least in the public sector, both as employer and by using its
purchasing power to promote compliance with equality legislation
among contractors and suppliers to the public sector.

11 We also consider that details of any disability claims should be
reported to shareholders in company annual reports.
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Student with
hearing difficulties
signing with tutor
at a Further
Education College
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