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All the labour rights in the world are nothing unless they are
enforced properly. Without some kind of device or actor to
support workers achieving their rights, they just become
paper tigers. This is not to say that there is one simple means
of enforcing rights, rather there is a mix ranging from
collective enforcement through trade union action and
collective bargaining, which in an ideal world is both the
simplest and most effective, through to employment tribunals
and emerging methods to promote the rights of otherwise
marginalised and ‘hard to reach’ workers.

The aim of this edition of Federation News is to provide
some insight into both the challenges to enforcement of both
individual and trade union rights, but also to look at some
potential ways forward. Key questions when looking at the
enforcement of labour rights include the freeing of trade
unions to protect the rights of not just their members, but
those working for subcontractors working at unionised
worksites or on a sectoral basis; the need for a strategic
balance between litigation and collective pursuit of the best
deal for workers; the importance of considering new
enforcement mechanisms in relation to the most vulnerable
;and the possibilities of creating unified and proactive
institutional enforcement bodies.

Collective action to defend rights

One of the most crucial challenges faced by trade unions
in enforcing the rights of workers over and above statutory
minima is that posed by the decisions of the ECJ in Viking
and Laval, and subsequent decisions, which restrict the
rights of both trade unions and public authorities to take
action to support decent wage levels. This came to a head
recently in relation to the Lindsey Oil dispute. Professor Keith
Ewing puts forward some clear practical solutions, notable
fast and clear domestic legislation to implement the Posted
Workers Directive and avoid the problems created by
Viking and Laval. A clear legislative call which needs to be
implemented before the forthcoming election.

Unions do not always find it easy to marry their role as a
collective political organisation with that of supporting
individual enforcement of employment rights. This places the
role of trade union legal services in focus. Georgina Hirsch
suggests that litigation should not be the only role for trade
union legal services. Looking to lessons from the USA, she
suggests that a strategic approach to litigation, and a
litigation minded approach to industrial legal advice, can
together help defend and enhance the power of trade
unions to fight for their members.

During litigation tensions can arise when balancing the
aspirations of individuals for an immediate solution and
compensation and the collective pursuit of rights. This is put
in stark light by Bronwyn McKenna’s explanation of the
issues that have arisen in relation to UNISON’s campaign
for equal pay on behalf of its members and the Courts’
views on the appropriateness of a collective rather than
litigation approach to unpicking the complexities of gender
equality in public sector pay.

Protecting the most vulnerable, new enforcement
challenges

The TUC’s Commission on Vulnerable Employment (COVE)
has come up with some very clear recommendations on
enforcement, as a means of trying to ensure that vulnerable
workers are better treated. These include the extension of
licencing along the lines of the Gangmasters Licencing
Authority to not only construction, but the whole agency
sector; equal rights for agency workers; changes to the
enforcement of tribunal awards; more resources for
enforcement agencies; review of immigration rules which
can lead to conditions for exploitation and an urgent review
of employment status. Such steps are urgently required, as
Alison Balchin notes “The extent of exploitative treatment
uncovered by CoVE was shocking, taking place in a legal
framework that fails to prevent exploitation. This analysis is
reinforced by Sonia McKay, who points out the plight of
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