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European labour law is at a crossroads. Recent decisions of
the European Court of Justice (ECJ) have shone a spotlight
on what many see as a fundamental contradiction at the
heart of the European project. That contradiction poses the
freedom of trade unions to protect the rights of workers
against the freedom of capital to roam the globe in search
of free markets and flexible workers.

Of course many would argue that this contradiction has
been a feature of the European Community since its
establishment by the Treaty of Rome in 1957. Others
however would argue that those contradictions have been
diminished as the European Economic Community grew into
the European Union with a social agenda.

So what makes the 2008 “crossroads” significant? This
edition of Federation News aims to examine that question
and assess why Europe is facing its current “constitutional
crisis” and what, if anything, can be done about it.

Social Europe v social dumping

For many, the ECJ cases have demolished the idea that
Europe will deliver social rights. In the past, Europe has
offered a vision of a social Europe that few could resist,
particularly in the UK where workers have suffered the
double whammy of weak employment rights and restrictive
trade union laws. Europe on the other hand seemed to
recognise the role unions play in delivering fairness at work
- placing them at the centre of a framework of social
dialogue and recognising at a constitutional level the
fundamental right to strike and to bargain collectively.

And yet, as Mark Bell and Richard Arthur highlight, the
recent cases of Viking, Laval, Ruffert and Luxembourg unpick
that social agenda by reasserting the primacy of economic
over social rights and undermining the freedom of unions
to protect the terms and conditions of workers. In these
important cases the ECJ has fatally undermined two
fundamental aspects of trade union activity – the right to
strike and the right to bargain collectively. Can the vision of
a social Europe survive this onslaught? That is perhaps the
first “constitutional crisis” facing Europe.

International standards v ECJ decisions

Of course there are alternative visions to those posed by
the European Court of Justice. As Colm O’Cinneide reminds
us in his article, the European Social Charter of 1961 was
introduced to ensure that member sates respect the basic
economic and social rights of workers. Article 6 of that
Charter protects the right to bargain collectively, a right
interpreted as guaranteeing the positive right to strike.

Similarly, as John Hendy’s article highlights, the European
Court of Human Rights (overseeing the European
Convention of Human Rights) and the ILO’s Committee of
Experts (overseeing Conventions 87 and 98) have both
adopted a more sympathetic attitude to freedom of
association and trade union rights and have both recently
criticised UK laws. But can they or will they challenge the
decisions of the ECJ? Although not a part of the European
Union, they nevertheless have a recognised role to play in
setting the international standards governing the global
economy. Their vision cannot simply be ignored. The
difference in interpretation between those bodies and the
ECJ represents a second constitutional crisis facing Europe.

Security v flexicurity

The third crisis for Europe (and one not disconnected with
the first two) is the rejection of the Treaty of Lisbon by the
people of Ireland. What the Irish government or indeed the
EU do in response has yet to be decided, leaving a
democratic deficit at the heart of the process. More
important is the fact that the no vote reflected an obvious
unease amongst working people about the direction of
European policy. Europe and its constitutional arrangements
are clearly being measured against whether they will protect
workers and public services against the demands of
unregulated global capital.

The policy signals are not good. As Diamond Ashiagbor
outlines in her article, the European Council’s Lisbon
Strategy of 2000 and the European Commission’s 2006
Green Paper on modernising labour law, both placed
“flexicurity” above the protection of jobs. Deregulation has
been a constant theme, with few advocates for social policy
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