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labour law review 1999

introduction

Eclipsing all statutory measures and court decisions this year is the
passing on 27 July of the Employment Relations Act 1999. The
appearance of a statutory right to trade union recognition, not
sighted for almost 20 years, which we eagerly awaited at the time
of writing the 1998 Review, is now not likely to occur until 2000.
But in advance, the climate of employment relations is bound to
change: some employers will face the inevitable, others have
begun already to plan how to avoid union recognition by legal
moves and personnel practices.

The introduction of statutory rights is certain to affect the outlook
of the courts and tribunals to such issues as representation and
workplace justice, outside the sphere of legal enforcement of the
recognition procedures. The climate is bound to change in favour
of a warmer more employee-centred approach to judgments and
the exercise of discretion. And more workers are to be brought
under the umbrella of protection, by measures to extend rights to
those vulnerable working people who are without formal con-
tracts.

In this Review we aim to set out some of the more important devel-
opments in law and procedure relating to the enforcement of
employment rights in the UK and Europe.

rights of trade union members

The big news is, of course, the new rights for trade unionists her-
alded by the Employment Relations Act 1999. The Act was given
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royal assent on 27 July 1999, and is implemented in stages. Union
members are likely to benefit most from the changes to the law on
recognition and collective bargaining. Whilst there are no changes
to the Tories’ anti-strike laws, there is some comfort for those tak-
ing official industrial action who will now be able to pursue unfair
dismissal claims if they are sacked during a dispute. Even where a
union is unable to achieve full recognition rights under the new
procedures, the Act’s introduction of a right to be represented in
grievance and disciplinary procedures gives a measure of natural
justice, and can open the door to a recognition campaign.

The new trade union laws, together with the ever-growing role of
recognised unions under legislation implementing EU directives,
focuses attention on the legal consequences which flow from
union representation. Friend v Institution of Professional
Managers and Specialists1 is a novel decision on the liability of a
trade union when representing its members in legal proceedings.
The court held, as a matter of principle, that a trade union has a
duty to use ordinary skill and care in advising or acting for a mem-
ber in an employment dispute. But once the union engages solici-
tors on the member’s behalf, “any duty that there might previously
have been on the union to advise in relation to the conduct of the
claim falls away” and any failings in the advice given is the respon-
sibility of the solicitors.

The decision of the High Court in Ecclestone v National Union of
Journalists2 is of general importance for candidates for elected
trade union office. The court held that a union has a common law
duty to act “rationally, fairly and in accordance with good employ-
ment practice” in setting the required qualifications for a post and
in drawing up a shortlist of candidates. “Good employment prac-
tice” means that the criteria are laid down in advance and are
capable of being “objectively applied”.

When University College London Hospital Trust refused to obtain a
guarantee on future terms and conditions from a potential trans-
feree under a PFI project, Unison members thought they were in a
trade dispute and balloted to strike in protest. However, the Court
of Appeal decided that a trade dispute cannot concern the terms
and conditions of workers who would in future obtain employ-
ment with the new employer3. This decision represents a consider-
able restriction on the freedom of unions to put pressure on a
transferor employer to insert terms in the transfer agreement
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which provide better protection than the employees would have
under TUPE – eg. comparable occupational pension rights. Unison
may pursue a challenge on this issue to Europe.

Readers may be forgiven for thinking that the courts rarely get it
right when dealing with collective rights. As an exception to this
apparent rule, in Connex South Eastern Ltd v RMT4 the courts
upheld RMT’s right to call on workers to participate in an overtime
ban after a vote in favour of strike action. The employer had tried
to argue that an overtime ban was industrial action short of a strike
but the judges disagreed. An overtime ban or stoppage of work for
any period of time will amount to a “strike” rather than “industrial
action short of a strike”, on the basis that strike action encompass-
es any concerted refusal to work.

employment rights

The year has seen the coming into force of the Working Time
Regulations 1998 and the National Minimum Wage Act 1999. Whilst
both measures are to be welcomed as providing basic protections
for working people, they have been criticised both by employers
and trade unions. Employers see such measures as more red-tape
and interference; trade unions as doing too little, too late. Where
both sides agree is in their criticisms of the complexities of the new
rights. Already a number of cases on the working time provisions
lend support to the view that the lawyers will benefit whatever
else happens.

working time
The first reported case concerned article 7 of the EU Working Time
Directive5, which provides a right to paid annual holiday. In this
Unison-backed case, Gibson v East Riding of Yorkshire
Council6, the EAT ruled that this provision is directly effective and
thus enforceable by individuals against emanations of the State.
Furthermore, as the UK had failed to implement the Directive at
the relevant time, it was not open to the employer, as an emana-
tion of the State, to take advantage of the option, which had not
been exercised, of limiting annual leave to three weeks until
November 1999.

Workers in Northern Ireland also challenged the government’s fail-
ure to implement the Directive for some two years after the date
required. In R v Attorney General for Northern Ireland ex
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parte Burns7 the N. Ireland High Court ruled that this failure
amounted to a breach of European law: if a Member State does not
transpose a Directive within the prescribed period, it is in automatic
and serious breach of Community law and, therefore, liable to com-
pensate an individual who suffers loss and damage in consequence.

The Court went on to consider the correct way to interpret the
meaning of “night worker” for the purposes of the Directive (and
of the Regulations, which adopt the same wording). Ms Burns
worked on a rotating shift cycle, during one of which she worked
from 9pm to 7am one week in three. The government defended
the case on the basis that a night worker should be regarded as
someone who works night shift exclusively or predominantly. This
was rejected by the judge who ruled that the Directive applies
where night work is a “regular feature” of the employment.

Also significant is the High Court’s ruling in the challenge brought
by NACODS members in Barber v RJB Mining8. The judge held
that the employees had free-standing contractual rights not to be
required to work more than an average of 48 hours, as the 48-hour
limit in reg. 4(1) is a mandatory requirement which applies to all
contracts of employment. This decision greatly strengthens the
hands of employees. If you are asked to work in excess of the limit
on working time, you can bring a claim in the ordinary courts for a
declaration of your rights and can enforce these rights by an
injunction prohibiting the employer from requiring you to work in
excess of the limit. So, although an injunction was denied in this
case, the court granted a declaration that the employees were enti-
tled to refuse to continue working until their average working
hours came within the specified limit.

contracts of employment
While we struggle to understand the meaning of new legislation,
the courts are still trying to come to terms with the basic concepts
underpinning long-standing labour laws such as what is an employ-
ee, how to identify the employer and what is meant by “in the
course of employment”. The first question arose in the case of
Express and Echo Publications Ltd v Tanton9. Mr Tanton had
worked as an employee until he was made redundant. He was then
re-engaged as a driver on an ostensibly self-employed basis but
with a clause inserted in the agreement stating that he would have
to engage a substitute if he could not perform the work himself.
Mr Tanton found the agreement unacceptable and refused to sign
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Working time:
worker eating her
packed lunch,
drinking tea and
reading a
newspaper at
lunchtime amongst
shoe factory
machinery

pic: John Harris
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