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labour law review 2000

introduction

The end of the second millennium brought the Employment
Relations Act 1999, the last major piece of employment legislation
to be introduced before the next election. There have though been
numerous fresh legislative measures for union officers and advisers
to get to grips with – not least of which have concerned the imple-
mentation of the 1999 Employment Relations Act.

In this Review we aim to set out some of the more important devel-
opments in labour law and procedure which have occurred in the
twelve months since the 1999 TUC Congress at Brighton.

collective bargaining

The right to claim statutory recognition for collective bargaining
over pay, holidays and hours came into effect on 6 June 2000 and
several claims have been made. The appointment of Mr Justice
Burton as the Chairman of the Central Arbitration Committee,
together with a number of practising and academic lawyers as
deputies, inevitably means the cases will be dealt with in a highly
legalistic setting. At the centre of the enforcement measures is the
imposition of a legally binding method for conducting collective
bargaining, as specified in a Code of Practice. Ultimately, though,
and in spite of the right to claim specific performance of the
method, there is no way of requiring an employer to pay more, or
for employees to demand less hours or more holidays. Enforcement
is of the form not the substance of collective bargaining.

A parallel Code deals with the right of a trade union seeking recog-
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nition to campaign in the bargaining unit and to have access to the
workers, enforceable by claims to an Employment Tribunal. And a
new Code on industrial action ballots taking effect on 18
September 2000 will implement the more relaxed regime for the
conduct of ballots. The most important provision is likely to be the
new s 232B Trade Union and Labour Relations (Consolidation) Act
1992. This allows a judge, faced with an employer’s application for
an injunction to stop a strike, to disregard “small accidental fail-
ures... unlikely to affect the result”. Since many industrial disputes
are halted because of a technical oversight in the constituency or in
the handling of the ballot, this provision is likely to be of great
practical impact.

In addition, a new right to be accompanied in grievance and disci-
plinary hearings is brought into effect on 4 September 2000. The
companion can be a work colleague or a trade union official,
whether the trade union is recognised or not. In this way, a union
seeking recognition can make visible progress towards gaining sup-
port for a recognition claim, at the same time as giving something
practical to its members.

Effect was given in January 2000 to the 1994 EU Directive on works
councils by what has become known as TICER: Transnational
Information and Consultation of Employees Regulations 1999.
These impose an obligation on employers with 1000 employees, of
which 150 are in each of two members states of the EU, if request-
ed, to negotiate a European or local works council, or a procedure
for informing and consulting employees about the activities of the
employer. The object (missing from the UK recognition measures) is
to comply with the “duty to negotiate in a spirit of co-operation
with a view to reaching a written agreement” (reg 17). It is enforce-
able by reference to the EAT (or the Industrial Court in N. Ireland)
and the CAC, with individual complaints to Employment Tribunals.

These measures, taken with the ban on blacklists of trade union
activists, and protection for whistleblowers introduced under the
Public Interest Disclosure Act 1998, are significant steps towards the
protection and advancement of workers’ collective rights.

family friendly policies

The end of 1999 saw the coming into force of Family Friendly
Policies, most noticeably the Maternity and Parental Leave
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Regulations on 15 December 1999. These have been welcomed by
unions in so far as they go. The Regulations provide a right to
employees who have at least one years service to take unpaid leave
of up to thirteen weeks per child over a five year period. These
rights are however, only available in respect of children born or
adopted on or after 15 December 1999. The Irish government had
similarly introduced a cut-off date when implementing the EU
Parental Leave Directive. This was challenged, and in April 2000,
the European Commission delivered a reasoned opinion that in
introducing a cut off point Ireland imposed a condition not permit-
ted by the Directive. This aspect was also challenged by the TUC,
and the Divisional Court, in referring the question to the ECJ1. We
await a decision as to whether the UK measures are unlawful.

Also provided for (by way of the Parental Leave Directive 1996) is
the right for every employee to take a reasonable amount of
unpaid time off work to deal with dependants (spouse, child, par-
ent, co-habitee) in circumstances where the dependant is ill,
assaulted, or having a baby2. Time off can be taken for an unex-
pected disruption of care arrangements or to deal with an unex-
pected incident involving your child in school hours.

part-time workers

The Part Time Workers (Prevention of less favourable treatment)
Regulations came into force on 1 July 2000. These contain the core
right not to be treated less favourably than a comparable full time
worker, and make it clear that the pro-rata principle must be
applied unless it is inappropriate. According to the DTI, these mea-
sures will simplify the legal position for part timers – 80 per cent of
whom are women. In order to assert the right to equal treatment,
women workers will no longer have to go down the winding route
of claiming discrimination under the Sex Discrimination Act 1975.
The structural problem with the Regulations is likely to be demon-
strated in sectors where nearly all workers are part time, such as
catering and cleaning, and which are female dominated. Direct
comparison is impossible in areas of job-segregation.

working time

Two major challenges were made to the Working Time Regulations
1998. In the first case to reach the Court of Appeal, East Riding v
Gibson3, a claim by a Unison member employed part-time as a
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swimming instructor, that she had been denied holiday pay under
the Working Time Directive was lost. She claimed that as an
employee of a local authority she was entitled to four weeks’ paid
leave from 1996 when the UK should have implemented the EU
obligation, to the date the Regulations took effect. But she lost
because Art 7 on holiday pay is insufficiently precise to give a
directly enforceable right: it can only be defined by reference to
“working time” which is itself too imprecise. And the blanket
exclusion of “road transport” from the Regulations pursuant to the
Directive, challenged by part-time clerical workers, has been
referred to the ECJ: Bowden v Tuffnells Parcels Express Ltd4.

employees and workers

Many of the new employment rights apply to “workers”, a much
wider concept than “employees”: see for example the rights under
the Working Time Regulations 1998 and the National Minimum
Wage Act 1998. But many existing rights apply only to “employ-
ees”, and the difficulties with this narrow concept again came
before the House of Lords in Carmichael v National Power5. The
majority of the Court of Appeal had held that two women mem-
bers of the GMB employed at Blyth power station on a “casual as
required” contract could be regarded as employees under an
umbrella contract of employment. The Law Lords allowed an
appeal against this decision, Lord Chancellor Irvine ruling that the
relationship did not have the minimum mutuality of obligations
necessary to create an employment relationship which subsisted
when the guides were not actually working. This is why much of
the new legislation now applies to “workers” and illustrates how
far the definition of “employee” is unlikely to be extended by judi-
cial interpretation.

Pupil barristers on the other hand are not even workers within the
meaning of the National Minimum Wage Regulations 1999, accord-
ing to the Court of Appeal in Edmunds v Lawson QC6, which held
that the fact that pupils had been unpaid reflected the lack of
expectation that they would render services of value. Although
they have binding contracts, these are not apprentices, since they
are not obliged to do anything of value to the chambers (a notion
few would accept). Nor were they workers who undertook to do or
perform work or services personally, under the expanded definition
of worker in Regulation 54.
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