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labour law review 2001

introduction
In a year that has seen a Labour government achieve an historic
landslide majority for a second term in power, many readers will
have been disappointed to learn of proposals to impose charges on
those bringing claims in the employment tribunal. We are told that
this is due to the huge increase in tribunal claims in recent years
but it is a sad reflection upon modern industrial relations that so
many workers feel the need to resort to legal proceedings.
Although there have been attempts to clarify the law, notably in
the area of maternity rights, the cases reported in this year’s
Review again reflect the complexity of labour law today, suggest-
ing that the number of tribunal applications is unlikely to decline in
the near future. Often the greatest difficulties still seem to arise in
seeking to answer the most basic questions in employment law.

As the authors of this year’s Review, we readily appreciate the diffi-
culty in attempting to precis the year’s developments, particularly
as this is the first time we have had to do so without the assistance
of our colleague Jeremy McMullen QC, who has felt the need for a
break after a decade of authorship.

industrial action

As readers will be aware, this year has again seen industrial action
by London Underground workers. ASLEF called its members who
work on the underground out on strike and was not challenged.
But other unions did not escape being hauled before the courts
and again we have seen complex legal wrangling to see whether
the unions have managed to jump through the appropriate hoops
in order to be able to call their members out.
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Sections 226A and 234A of the 1992 Trade Union & Labour
Relations (Consolidation) Act (TULRC) provide that before calling a
ballot of its members about proposed industrial action, and before
calling any action, a trade union is obliged to give the employer
such information as it has in its possession, as to the number, cate-
gory and workplace of its members. In London Underground
Limited v National Union of Rail, Maritime and Transport
Workers1 the Court of Appeal held that the union was in breach of
these provisions, where, after balloting around 7,000 members,
they told the employer that the affected employees were
“employed in all categories, at all workplaces on the London
Underground”. An injunction was granted to prevent the strike on
this ground, and this decision was upheld by the Court of Appeal,
holding that the union was obliged to give information as to the
number of its members in particular grades at particular work-
places unless (and in so far) as that information was not in its pos-
session. Furthermore, if any officer of the union has the informa-
tion, it must be considered to be in the possession of the union. The
information in question is stated to help employers “make plans,
and communicate with the relevant workers” and the Court of
Appeal confirmed that the notice provisions do not infringe in any
way the right under Article 11 of the European Convention on
Human Rights for unions to take action to protect their members’
interests.

This decision was followed by another division of the Court of
Appeal in Midland Main Line v National Union of Rail,
Maritime and Transport Workers2 which concerned not only the
information given to the employer about those the union intended
to induce to take part in industrial action, but also whether all
those who should have been balloted by the union, in fact were.
The Court accepted that the union balloted everyone who it want-
ed to take industrial action, however they went on to state that
although the strike notice had only been sent to those who had
been balloted, “it is clear that those who had not received the
notice, being RMT members and operational train crew, would be
likely to be induced to take part in the industrial action”. Therefore
the union was said not to have satisfied the requirements of the
1992 Act because it had failed to ballot 11 members who were train
operational crew, in circumstances where the union was not aware
that they fell into these grades. Even though the union had not
sent strike ballots to these members, it should have contemplated
that they would go on strike! Some readers might think that this
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decision renders it practically impossible for unions to call strikes
lawfully, but the court felt that ACAS might be able to assist in
checking confidential union membership lists against confidential
lists of employees.

An injunction granted by the High Court to prevent a strike by
council workers who were about to be ‘TUPE transferred’ to a pri-
vate company was overturned by the Court of Appeal in
Westminster City Council v Unison3. The Court accepted that
the issue of transferring the employees could be regarded as a
“trade dispute” about the terms and conditions of employment,
and thus fell within ss219 and 244 of the 1992 Act. The court also
rejected the employer’s argument that the notice provisions of
s226A had not been satisfied.

employment rights

employee status
Even in 2001, the basic question of who is, and who is not, an
employee still refuses to give rise to a simple answer. Motorola v
Davidson and Melville Craig Group Limited4 concerned the
increasingly common situation of a worker being engaged to work
for one company, via an employment agency. When Mr Davidson
replied to a job advertisement to repair telephones with Motorola
at their plant, he first underwent a recruitment process carried out
by Melville Craig Group Ltd, which had a contract with Motorola to
supply temporary workers. Mr Davidson was successful, and had
worked at Motorola’s plant for two years when he was suspended
by Motorola’s regional service manager. He had a disciplinary hear-
ing, and his contract was terminated by Motorola. When he
brought a claim of unfair dismissal, the issue arose as to whether
Mr Davidson was an employee, and if so, of Motorola or the
employment agency. The employment tribunal found that he was
an employee of Motorola. Motorola appealed but lost because the
Employment Appeal Tribunal (EAT) held that the tribunal had not
erred in finding that the company exercised a sufficient degree of
control so as to make it the employer.

In Montgomery v Johnson Underwood Ltd5, Mrs Montgomery
was a receptionist registered with an employment agency, Johnson
Underwood, who was placed with a local company where she
worked for over two years. Her wages were paid by the agency, on
the basis of time sheets approved by their client. When the client
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became unhappy with Mrs Montgomery’s performance (they
alleged that she used its telephone excessively for personal calls), it
asked the agency to terminate the assignment, which the agency
duly did. Mrs Montgomery claimed unfair dismissal, naming both
the agency and client as her employer. The employment tribunal
decided that she was an employee of the agency; not the client.
The Court of Appeal held that this was an error, as there was little
or no control, direction or supervision of Mrs Montgomery by the
agency. It was stressed that mutuality of obligation and control are
the irreducible minimum legal requirements for the existence of a
contract of employment. ‘Sufficient control’ is a question of fact
and degree for the tribunal, but nevertheless, control there must
be. Given the uncertain status of the increasing numbers who find
work through employment agencies, the Court remarked that this
might be an area the government should look at, under the power
to extend the protection of employment legislation under s23 of
the Employment Relations Act 1999 (ERA).

Adopting the same reasoning, in the case of Stevedoring &
Haulage Services Ltd v Fuller & Others6 the Court of Appeal
found that a docker who had worked for over three years as a casu-
al worker on terms which provided that ‘there is no obligation on
the part of the company to provide work, nor for you to accept any
work so offered’, was not an employee. The employment tribunal
had found implied terms that a reasonable amount of work would
be offered to Mr Fuller, and he would make himself available on a
reasonable number of occasions. This, the tribunal held, was suffi-
cient to show mutuality of obligations. However, the appeal court
found that this approach was erroneous as terms cannot be implied
into a contract where they are at odds with the express terms.

The requirement that there be “mutuality of obligation” was also
examined in MacFarlane v Glasgow City Council7, where the
Council argued that Ms MacFarlane, a gymnastic instructor, could
not be an employee as she could arrange a replacement from a reg-
ister of suitable persons kept by the Council if she was unable to
take a class. The employment tribunal accepted this argument, and
in so doing, erred in law according to the EAT. A provision which
allowed for a limited ability to delegate does not inescapably lead
to a conclusion that the contract was for rather than of service, par-
ticularly where the replacement must be a person approved and
paid by the employer, and, on the facts of this case, was even some-
times arranged by the employer.
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CWU counter staff
on the Finsbury
Park Post Office
picket line, on
strike in a CWU
dispute over annual
leave involving
offices in east and
north London.

pic: Jess Hurd (reportdigital.co.uk)
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