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labour law review 2002

introduction
The length of this year’s Review reflects the growing nature of
Labour Law and the increasing complexity of the subject matter
with which we are all engaged. For the first time we have included
a section on cases involving the statutory recognition procedure
before the CAC. Constraints of time and space have meant that we
have been unable to provide detailed coverage of new legislation
but readers will be aware of the important measures introduced by
the Employment Act 2002, which we anticipate will give rise to
plenty of litigation for consideration in future Reviews.

We are pleased to report the successful conclusion to theWilson v
UK, Palmer v UK litigation in this Review and dedicate this edition
to Dave Wilson and his colleagues who took such a stand for the
rights of trade unions and their members.

industrial action

At the time of writing, a summer of discontent has begun to dawn,
with public sector strikes taking place on a national basis not seen
since the 1970s. In some respects the law on industrial action also
seems to have moved on very little in the past quarter-century. In
TGWU v Associated British Ports1, the Court of Appeal had to
revisit the definition of “worker” so as to determine whether or
not there could be a “trade dispute” between the harbour authori-
ty and self-employed ship pilots. Contrary to the view initially taken
by a High Court Judge, the Court of Appeal concluded that the ship
pilots had a contract with ABP and were, accordingly, “workers”
who were in dispute in relation to their terms and conditions of
employment for the purposes of the definition of a “trade dis-
pute”.
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The provisions relating to strike ballots continue to give rise to
legal challenges in the Courts in attempts to frustrate the taking of
lawful industrial action. In P v NASUWT2, the complaint was that
two out of 35 union members had not received ballot-papers due
to an administrative error. Fortunately common sense prevailed
and the Court of Appeal held that this was not fatal. It was not the
purpose of the legislation to remove a union’s immunity from legal
action merely because it had inadvertently made a minor mistake.
On the other hand, in RMT v Midland Mainline Ltd3, a failure to
send ballot-papers to 25 out of 116 members was deemed to be
fatal. In that case, the “error” was not merely administrative but
was based on the union’s belief as to which members were likely to
be called upon to take part in the strike. The appeal court took the
view that it was unreasonable for the union not to believe that at
least some of the unballoted members in the operational train
crew would take part in the strike because their colleagues would
expect them to.

The requirements of the notification that must be given to employ-
ers were also considered by the Court of Appeal in Westminster
City Council v Unison4. There, the notice given by Unison did not
categorise the employees entitled to vote in the ballot by grade.
The notice was, however, still adequate given that only 45 members
of staff were involved and there were no differences in profession
or trade. The Council could easily identify the employees concerned
from the information supplied.

trade union rights

On 2 July 2002, the long-running saga of Wilson and others v
UK5 at last came to an end when the European Court of Human
Rights gave its ruling, holding that the UK government was in vio-
lation of Article 11 of the European Convention on Human Rights,
which provides that “everyone has the right to join trade unions
for the protection of his interests”. The basis for the Court’s deci-
sion was the fact that UK law did not prohibit the employers in the
case in question offering financial inducements to their employees
in an attempt to persuade them to relinquish their right to union
representation. Readers will recall that the NUJ and RMT backed
cases of Dave Wilson (originally against Associated Newspapers)
and Messrs Palmer, Wyeth and Doolan (originally against Associ-
ated British Ports) concerned increases in pay promised to the indi-
vidual workers if they relinquished the right to union recognition
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Dave Wilson
celebrating his
historic win at the
European Court of
Human Rights in
the case of
Wilson v UK.

This picture appeared on the front
page of theMorning Star.
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