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labour law review 2003

introduction
Those interested in labour law continue to live in interesting times.
The past year has seen the introduction of further welcome legis-
lation in the employment field, such as that relating to maternity,
paternity, adoption and family rights. The new discrimination
agenda brought about by Europe has also begun to take hold, with
changes to our existing Race Relations Act and with a raft of new
protections on the horizon.

Meanwhile, the courts and tribunals have remained active and the
Review seems to continue to expand. We have included cases
decided at all levels of the judicial process, from the employment
tribunal and CAC to the House of Lords and beyond. We apologise
for any significant omissions.

collective rights

industrial action
The case of P v National Association of Schoolmasters/Union
of Women Teachers1 received a great deal of publicity earlier this
year; it concerned threatened industrial action by teachers at a
school in circumstances where they objected to being required to
teach a pupil who, having been excluded from the school because
he was disruptive, violent and abusive, had been reinstated by the
school governors. The appeal to the House of Lords was based on
two issues, first whether the industrial action was ‘in contempla-
tion or furtherance of a trade dispute’ within the meaning of s.219
Trade Union and Labour Relations (Consolidation) Act 1992, and,
second, whether the statutory requirements for a ballot had been
complied with.
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In what can be described as a broadly pro-union judgment, the
House of Lords held that to define a trade dispute as nothing other
than a dispute about terms and conditions of employment was too
narrow. Lord Bingham considered that the statutory definition
should be read as covering a genuine dispute between employees
and their employer relating wholly or mainly to the job the
employees are employed to do or the terms and conditions on
which they are employed to do it. Furthermore, the Law Lords took
a liberal view about the effect of an unintentional mistake made
by the union in conducting the pre-industrial action ballot. In inter-
preting the complex balloting provisions of the TULR(C)A 1992, it
was necessary to “attempt to give the provisions a likely and work-
able construction”. The Law Lords concluded that the teachers’
industrial action was not rendered unlawful by the union’s inadver-
tent failure to ballot all members whom it was reasonable to sup-
pose would be induced to take part in the action where two teach-
ers had been missed out as they had only recently joined the union.
Those two teachers had not been denied entitlement to vote, the
failure to ballot them was merely an error.

Over 30 years ago Lord Denning giving judgment in Secretary of
State for Employment v ASLEF (No 2)2 held that employees
who adhered to a strict interpretation of their contractual obliga-
tions in order to disrupt their employer’s business were in breach of
an implied term to serve the employer faithfully within the require-
ments of the contract. A different time (a new millennium) and a
different place (Bermuda), but similar industrial tactics as port
workers decided to embark on a ban on voluntary overtime. The
question for the Privy Council in Burgess v Stevedoring Ser-
vices3 was whether this amounted to “industrial action”, ie. a
“concerted course of action... in contemplation or furtherance of a
trade dispute carried on by a group of workmen… in breach of
their contracts of employment”. The principle in ASLEF (No 2) was
limited as the Privy Council found that, even though the employees
intended to disrupt their employer’s business by their overtime
ban, they were not in breach of their implied term to serve the
employer faithfully as overtime was non-contractual. In ASLEF (No
2) the dispute involved workers performing contractual duties in a
way that did not suit the employer, here the issue concerned a
refusal to do something entirely outside the contract of employ-
ment.
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