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labour law review 2005

introduction

The changes that have come into effect over the last year have cer-
tainly presented a number of challenges to labour lawyers. The new
Tribunal Rules have already given rise to a rash of cases hitting the
Employment Appeal Tribunal. Meanwhile, courts and tribunals are
finding it hard enough to come to terms with the change in the bur-
den of proof in discrimination cases, let alone a whole raft of new
anti-discrimination measures and amendments to the existing laws.

TUPE still provides labour lawyers with regular employment, whilst
equal pay cases are beginning to constitute an industry of their own.

The cases we report this year also seem to demonstrate an increased
use of some of the newer rights, particularly those which lie at the
heart of the work/life balance, eg. protections for part-time and
fixed-term workers and the right to take parental/dependents leave.

The content of this Review has grown over the years. We try to con-
centrate on those cases which make a significant difference and/or
which provide useful guidance for workers and their representatives.

trade union rights and CAC applications

To start with some good news, sections 26-28 of the Employment
Relations Act 2004 (amending section 238 of the Trade Union and
Labour Relations (Consolidation) Act 1992), provide for increased
protection for those taking official and lawfully organised industrial
action.
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Compensation for breach of the right of a trade union official to time
off for trade union duties was considered in Skiggs v South West
Trains Ltd,1 where the complainant employee was banned from
attending meetings as an RMT representative pending the outcome
of a grievance investigation against him. An employment tribunal
agreed that this was an infringement of the right to time off for
trade union duties, but awarded no compensation because there was
no evidence that Mr Skiggs had suffered any financial loss or injury to
his feelings. The EAT took a different view, holding that “compensa-
tion” in this context would be wide enough to include the concept of
a cash reparation to the individual for the fact that a wrong has been
done to him, independently of any special consequential loss he can
prove.

When a trade union applies to the CAC for statutory recognition,
that application will be ruled in admissible if there is already in exis-
tence a collective bargaining agreement for the relevant bargaining
unit. This is a bar to the statutory procedure on which many employ-
ers rely to avoid claims for recognition that would otherwise be hard
to defeat. It might be thought that the general purpose of the legis-
lation would be best served by construing this bar restrictively, so that
genuinely representative trade unions might pursue their claim for
recognition under the statutory procedure. The decisions of the CAC,
however, suggest otherwise. In TGWU v Asda,2 the TGWU’s applica-
tion was blocked by a partnership agreement between the employer
and the GMB notwithstanding the fact that the agreement in ques-
tion expressly excluded collective bargaining on terms and condi-
tions.

Moreover, provided that there is a collective agreement already in
existence relating to the relevant bargaining unit, it seems to matter
not that there is little or no evidence that it has actually come into
operation or even that it has any support from the workers in that
bargaining unit, see R (on the application of the NUJ) v CAC and
MGN Ltd.3 The case is now due to be heard by the Court of Appeal
this summer, the NUJ having so far been unsuccessful in its challenge
to the CAC’s ruling by way of judicial review.

employment rights

breach of contract
London Borough of Waltham Forest v Omilaju4 is now the lead
case on the “last straw” doctrine in constructive dismissal cases. In
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