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Introduction

As countries faced financial meltdown and the global economy 
seemed to go the way of the polar ice caps, the year 2008-2009 will 
clearly be remembered for some time to come. The one area that 
has continued to experience solid growth has, however, been that 
of employment law. Although equal pay cases are still substantially 
in the lead, there have also been significant developments in 
other areas, particularly age, disability and religion and belief 
discrimination. 

Meanwhile, the Equality Bill is now moving towards the statute 
books. Subject to constraints on Parliamentary time and any changes 
that might be brought about by a general election in the meantime, 
2010 may well see the introduction of a single Equality Act that 
both consolidates and strengthens our anti-discrimination laws. 

As this is my last year as a contributor to the Review, I shall 
await next year’s commentary with interest. My colleagues from 
Old Square Chambers – Rebecca Tuck, Betsan Criddle and Claire 
Bowsher-Murray – will be continuing to shoulder the burden for 
the future. The Review will be in good hands. 

Jennifer Eady QC 
Old Square Chambers, London  
July 2009

labour law review 2008
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Trade union members

Two appeals from decisions of the Certification Officer, which both 
concerned suspensions, were heard at the same time in UNISON v 
Bakhsh and UNISON v Staunton1. The power to suspend applied 
“if the member faces disciplinary charges.” In Bakhsh, the mem-
ber was suspended pending an investigation although, following 
the investigation, no charges were in fact brought against him. As 
no charges were ever brought, the member argued that his sus-
pension fell outside the union’s power. The Certification Officer 
agreed, but the EAT did not. It said that someone could “face” dis-
ciplinary charges if such charges were a possible outcome of the in-
vestigation. The charges did not have to be formally framed before 
a suspension could be imposed. It was usual for union members to 
be suspended from the very start of the disciplinary process, and 
there were practical reasons why that might be necessary. 

In Staunton, the member concerned had sought to stand for elec-
tion to the NEC, but was told he was ineligible because he was 
on suspension. He relied on section 47(1) of TULRCA 1992, which 
says that “no member of the trade union shall be unreasonably 
excluded from standing as a candidate” in a union election. The 
union relied on section 47(3) of the Act, which allows for exclusion 
of candidates belonging to a “class” of people, all of whom are 
excluded from standing. The EAT found that the member did not 
belong to such a “class”, nor was it reasonable to prevent him from 
standing. Suspension prohibited a member from holding office for 
the time being, but did not in itself prevent a member standing for 
election. It was also unreasonable to prevent a suspended member 
from standing for election. If they were elected but the disciplinary 
charges were later made out, they could be prevented from taking 
up the post. If no charges were ever brought, or they were brought 
but not made out, however, there would be no obstacle to a mem-
ber taking up the post to which they had been elected. 

Central Arbitration Committee

Darnton v Bournemouth University2 was a case on the ICE Regula-
tions 20043. The 2006 government guidance on the Regulations said 
that, following a request for recognition, employers should “initi-
ate negotiations with representatives of the employees as soon as 
reasonably practicable, but within three months at the latest.” The 
EAT held that the interpretation of the Regulations set out in the 
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