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Introduction

2009/10 has seen a 56% increase in the number of claims presented
to Employment Tribunals (ETs)since 2008/09. This may strike many
of you as unsurprising given the economic climate and the disputes in
the airline industry which have led to thousands of working time
claims being presented every 3 months. Not only have thousands of
equal pay complaints continued to progress through the legal system,
but we have also had some significant industrial action cases,
particularly after strikes by BA staff. It has not therefore been a quiet
year to break me into the editing role of this annual review! All those
dealing with employment law have also been busy over the last few
months preparing for October 2010 which will see many provisions of
the Equality Act coming into force, with the stated intention of
streamlining and strengthening discrimination law. 

I follow however in the esteemed footsteps of HHJ Jeremy
McMullen QC and Jennifer Eady QC, and hope to be as successful as
they were in reporting on the most significant cases of the past twelve
months, aiming to provide clear explanations but avoiding
oversimplification. I am indebted not only to my co-authors, Betsan
Criddle and Claire Bowsher-Murray, but also Victoria Webb, also of
Old Square Chambers.

Rebecca Tuck
Old Square Chambers, September 2010
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Industrial Action
The recent series of high profile cases involving injunctions against
industrial action will not have escaped readers’ attention. Most such
cases turned on the Union’s compliance (or lack of it) with the
incredibly complex statutory strike ballot notification requirements.
Chief among them was British Airways v Unite the Union,1 in which
a small proportion of those balloted were no longer employed by
British Airways and were therefore not entitled to vote. It was
common ground that, even discounting such votes, there was
overwhelming support in the ballot for the proposed strike action.
That, said the High Court (HC), was irrelevant. Nor could the Union
rely on the “accidental failure” defence, as it knew or ought to have
known that it had balloted people who were not entitled to vote.

In the earlier case of Metrobus v Unite,2 the Union argued that the
notification rules were so onerous that they constituted a
disproportionate interference with the right to strike under Article 11
of the European Convention on Human Rights (ECHR). The Court of
Appeal (CA) agreed that the rules were “detailed and legalistic” but,
rejecting the Article 11 argument, said it was not unreasonable to
require the Unions to comply with them. The Article 11 argument also
failed in EDF Energy Powerlink Ltd v RMT.3 In that case, the Union
failed to refer in the notice to the employer’s own categories of
workers, which it could have obtained through its shop stewards.
That being the case, the High Court held, the interference with Article
11 rights was not disproportionate. The RMT have now started
proceedings on this point in the European Court of Human Rights.

A rare finding of compliance with the ballot requirements came in
the second case in the past year involving British Airways and Unite:
British Airways v Unite the Union (No 2).4 That case considered the
obligation on the Union to take “such steps as are reasonably
necessary” to notify voters of the ballot outcome. The Union had
published all the required information on its website and had sent
some of the required information to voters via email and text
message. British Airways argued that the fact that the Union had not
sent all of the required information by direct means, but had instead
relied on voters visiting the Union website, meant that the Union
had not taken all reasonably necessary steps. The Court of Appeal
disagreed. It said that the test was whether the Union had done
“what a reasonable and prudent person would think necessary in the
circumstances.” Making the information readily accessible on the
website fulfilled that criterion.  
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What is the Institute?
The Institute of Employment Rights was launched on 
28th February 1989 and was granted charitable status in
1994. As a labour law “think-tank”, supported by the trade
union movement, our purpose is to provide research, ideas
and detailed argument on all aspects of employment law. 
As a charity, however, we are not a campaigning organisation.

The Institute has attracted wide and distinguished support
creating a unique network of lawyers, academics and trade
unionists. Among the membership are John Hendy QC,
Professor Keith Ewing, Professor Aileen McColgan, 
Jim Mortimer, Tess Gill and the general secretaries of 
Britain’s largest trade unions.

The results of our work are published in papers and booklets.
We also provide short articles, free of legal jargon, for trade
union journals and other publications. Dissemination of our
ideas is increasingly achieved through seminars and
conferences as well as our educational courses.

The Institute does not assume that legal measures can offer
ultimate solutions for political, economic and social problems.
However, we recognise that law has a part to play in
influencing the employment relationship, both individually
and collectively.

Our funding is from various sources, including subscriptions,
which entitle subscribers to a copy of all our new publications
and reductions in conference fees.

If you are interested in subscribing or would like to know more
about the Institute, then contact us at: 
IER, 4th Floor, Jack Jones House, 1 Islington, Liverpool L3 8EG
or email us at office@ier.org.uk. Or visit our website at
www.ier.org.uk



£6.50 trade unions and students
£20 others

As the authors of this edition of Labour Law Review note, last year saw a 56%
increase in the number of employment tribunal claims. In the current economic
and political climate, it is likely that the year ahead will see a further increase as
workers and their unions resist employer attempts to reduce labour costs by
cutting jobs, pay and pensions. In this hostile environment, keeping informed
of major statutory and judicial developments is more important than ever. 

This year’s Review covers case law on pay and conditions, national minimum
wage, unfair dismissal, working time regulations, holiday entitlement,
redundancy rights and much more. One of the main statutory changes
addressed in the Review is the introduction of the Equality Act 2010, which
brings together the many strands of equality law. Regular readers of the
Review will be pleased to note that as the Act uses much of the same wording
as previous legislation, the case law outlined in earlier Reviews will remain
relevant. So, if you haven’t got a full set of Reviews, now’s the time to order
back copies!
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