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Introduction
The annual tribunal statistics for 2010-11 tell us that there has been an 
8% fall in the numbers of claims presented. However, given the rise of 
56% in the previous year, it is not saying a great deal! Unfair dismissals 
and redundancies are slightly down – though the country doesn’t 
seem to be out of the economic woods. Age discrimination claims 
are up by a huge 32%. We will see what the abolition of the default 
retirement age (effective from October 2011) does to that figure. The 
Coalition Government have been consulting on Resolving workplace 
disputes but whatever the perceptions of the tribunal system being 
‘clogged up’, disposals of claims are up 9%.

And it is not just in the employment tribunals that significant cases 
in the employment law field are being fought. In the High Court 
there continue to be applications for injunctions to stop strikes 
from occurring, with counter arguments about the application of 
human rights conventions being argued by John Hendy QC, Chair 
of the Institute of Employment Rights. And while we are becoming 
accustomed to the Equality Act 2010 (EqA), new legislation continues 
to be published – of significance this year, the Agency Workers 
Regulations which will come into force in October 2011.

Whatever the statistics, we have certainly found that there was, as 
always, a huge number of cases to write about, and with the launch 
this year of the Equality Law Reports (EqLR) even more cases being 
reported. I am as ever indebted to my co-authors Betsan Criddle and 
Claire Bowsher-Murray, also of Old Square Chambers, and also to my 
pupil Lance Harris.

Rebecca Tuck
Old Square Chambers
September 2011
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Law Society has provided some guidance on options to consider if this 
is the correct interpretation of the section.141

In McWilliam v Glasgow City Council,142 the issue was the validity 
of compromise agreement signed to settle equal pay claims. The 
claimants had been identified by the employer as having potential 
equal pay claims. They signed compromise agreements after being 
advised as to the meaning and effect of such agreements only by 
solicitors hired by the employer to act as independent advisers to 
employees. The EAT held that, in the circumstances, the compromise 
agreements were binding on the employees. There was no need for the 
employee to articulate a complaint as a pre-condition of settlement. 
Sufficient advice had also been provided by way of a PowerPoint 
presentation explaining what an equal pay claim was and the effect of 
a compromise agreement. Employees also had the option of attending 
a consultation with a solicitor. There was no need to provide advice 
to the employee on whether it was a good deal and the fact that the 
solicitors were paid by the employer did not prevent them from being 
independent.

A warning note as to the binding nature of an oral agreement reached 
through ACAS was sounded in Allma Construction v Bonner.143 The 
claimant had, through his solicitor, informed ACAS that he would accept 
the employer’s offer of £1,000 to settle his claim but then said that he 
had changed his mind. The EAT held that it was not open to him to do 
so as the claim had been settled by his previous communication. The 
ACAS officer had taken action by telling the employer that the offer 
was accepted. There was no need for ACAS to broker the settlement 
or record it on a COT3 (Central Office of Tribunals – form 3) for there 
to be a settlement.

Strike Out
In two cases this year, the EAT has signalled important limitations 
on when it will be appropriate to strike out unfair dismissal claims. 
In Lockey v East North East Homes Leeds,144 it held that the tribunal 
had been wrong to strike out the claim where facts about one of the 
incidents which had led to dismissal were in dispute. Further, in Reilly 
v Tayside Public Transport Co Ltd,145 the EAT went so far as to hold 
that an unfair dismissal claim could not be struck out if the fairness 
of the decision to dismiss was in dispute, because the assessment of 
whether the decision fell within the band of reasonable responses had 
to be made by a full tribunal.



The annual tribunal statistics for 2010 indicate an 8% fall in the number of claims 
presented. But, as the authors of this Review note, given the 56% increase the 
previous year, such a drop is small in comparison. Moreover, some claims continue 
to rise with age discrimination cases, for instance, increasing by a huge 32%. For our 
legal experts therefore there is much case law development to comment upon in 
this 2011 Review. As ever, our authors tease out the implications of cases involving 
the minimum wage, health and safety, whistleblowing, working time regulations, 
TUPE and all aspects of discrimination law.

The authors also turn their attention to developments in tribunal procedures noting 
that the disposal of claims – whether through case management, strike out or time 
limits – are up by 9%. And it’s not just in the employment tribunals that significant 
employment law cases are being fought. As the authors note, in the High Court, 
injunctions to stop strikes continue with counter arguments about the application 
of human rights conventions being argued by John Hendy QC, Chair of the Institute 
of Employment Rights. No doubt such arguments will increase in the year ahead as 
unions and their members plan for coordinated action in defence of pensions.
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