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executive summary

Race discrimination in the employment field remains prevalent.
The law of race discrimination is complex and this can make identi-
fying unlawful race discrimination difficult. This paper aims to
unravel the complexities of the law in this area and serve as a user
friendly guide to trade unions and other advisers.

It is up to date as of 26 January 2000.

� Chapter 1 provides a critical look at the development of the law in
the field of race discrimination and in particular the legislature’s
attitude to the Black and ethnic minority communities.

� Chapter 2 considers recent developments and expected develop-
ments in the law of race discrimination and provides an overview
of the domestic and European protection in this field.

� Chapter 3 defines race discrimination for the purposes of the law.
The definition is complex and covers direct discrimination, indirect
discrimination and victimisation.

� Chapters 4, 5 and 6 describe the circumstances in which it will be
unlawful for an employer, co worker, trade union or other body to
discriminate against a person.

� Chapter 7 identifies the defences a complainant might need to
rebut and the exceptions that might apply.

� Chapter 8 deals with some of the important considerations that
trade unions and other advisers should have in mind in presenting
complaints to the Employment Tribunal (ET). This Chapter also
gives an overview of the remedies that might be available to a suc-
cessful complainant in an ET.
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CHAPTER 1

introduction

This is an opportune time to write about race discrimination and
the law. Much of the excitement engendered by a change of gov-
ernment has dissipated and it is appropriate to take stock of the
progress made in race relations to date and the progress which is
likely under this new Labour government. To do so effectively
requires a brief historical survey of Britain’s attitude to Black and
ethnic minorities.1

Britain’s dominant political institutions have demonstrated an atti-
tude to Black and ethnic minorities which can, at best, be described
as ambivalent and at worst as plain racist. It is impossible to analyse
the approach to race relations in Britain without scrutinising the
legislature’s actions in immigration law. The law of immigration is
outside the scope of this work but the “problem” of immigration
continues to have prominence in the British political arena and as
such effects race relations generally.

Britain has a history of poor treatment towards immigrants. In this
respect the Labour Party have been as guilty of, and as shameless
in, their race discrimination as the Conservative Party. It would be
by no means right to assume that the British labour movement has
been uniformly progressive in its attitude to race relations.

Modern immigration law as it effects Black and ethnic minority
communities in particular can be traced back to the Common-
wealth Immigrants Act 1962 – a Conservative Act. The 1962 Act, for
the first time, extended immigration control to certain categories
of British subjects. As Geoffrey Bindman and Anthony Lester point
out in their book Race and Law2, this Act followed increasing
“racial feeling” at the substantial (Black and Asian) immigration
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from the Commonwealth and was an “entirely defensive and nega-
tive response” which followed on from “another ugly racist cam-
paign”. The legislation was aimed at reducing immigration of Black
and Asian people.

The 1962 Act did not prove to be terribly successful in political
terms. It did not, for example, prevent the immigration of many of
the Kenyan Asians who then entered Britain in the 1960s.

In 1965, under a Labour government, the first Race Relations Act
1965 was enacted. It was very limited in its scope. It did not include
employment, housing3 or education and did not include any con-
cept of indirect discrimination. However even this modest Act met
with considerable resistance including from the labour movement.
Fenner Brockway had, on numerous occasions, introduced Racial
Discrimination Bills containing prohibitions on racial discrimination
in a variety of areas of public life. His later Bills excluded reference
to discrimination in the employment field. This omission he has
explained as follows:

“Because of Trade Union opposition. I wanted to get the
principle of non-discrimination accepted and was prepared
not to go the whole way in the first instance. I am not sure
that I was right, because employment, with housing is now
proving the severest sphere of discrimination.”4

The 1965 Race Relations Act proved to be even less successful in its
purpose of prohibiting racial discrimination than the 1962 Act had
been in its purpose. Thus in 1968, the then Labour government
enacted both the second Race Relations Act and the second
Commonwealth Immigrants Act. The latter contained legislative
measures which anyone truly committed to equality and human
rights would be ashamed to support. The Commonwealth
Immigrants Act 1968 restricted the immigration of holders of UK
passports which were issued outside the UK. This Act was enacted
to restrict the immigration of East African Asians – citizens of the
UK – on the grounds of colour. The former replaced or supplement-
ed the provisions contained in the Race Relations Act 1965 Act so
extending the scope of the prohibitions on race discrimination
including in employment. On the one hand government gave the
message (albeit in a limited form) that discriminating against Black
and ethnic minorities, particularly Black and Asian people, was
wrong and on the other, it gave the message that there was some-
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Black and white
workers at Ford car
factory in
Dagenham walk
out on unofficial
strike action. The
night shift followed
the day shift in
their TGWU union
action against a
racist foreman on
the assembly line.

photo: Jess Hurd
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