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On 11 December 2007, the European Court of Justice delivered 

a crushing blow to trade unions when in the Viking case it held 

that the right of businesses to freedom of establishment (under 

article 43 of the EC Treaty) must take priority over the right of 

trade unions to take industrial action to safeguard the interests 

of their members.1 One week later trade unions were delivered 

another devastating blow by the European Court of Justice in 

the Laval case in which the Court held that trade unions could 

not take industrial action to compel a Latvian builder operating 

in Stockholm to observe the terms and conditions of collective 

agreements operating in Sweden.2 These cases were followed 

in quick succession by two others, the so called Rüffert and 

Luxembourg cases,3 which pick up one of the central issues in 

the Laval case, namely the terms and conditions of employment 

that must be observed by workers posted by their employer in 

one Member State to work for a short period in another Member 

State.

1 Case C–438/05, Viking Line ABP v The International Transport Workers’ Federation, the 
Finnish Seaman’s Union, Judgment of 11 Dec 2007 [2008] IRLR 14 (hereinafter in this 
book ‘Viking’); preceded by judgments in the High Court, [2005] EWHC 1222, [2005] 3 
CMLR 29 (QB) and Court of Appeal, [2005] EWCA Civ 1299, [2006] IRLR 58.

2 Case C–341/05, Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet, Judgment 
of 18 Dec 2007 [2008] IRLR 160 (hereinafter in this book ‘Laval’).

3 See Case C–346/06, Dirk Rüffert v Land Niedersachsen, Judgment of 3 Apr 2008 [2008] 
IRLR 467 (hereinafter in this book ‘Rüffert’), and Case C-319/06, European Commission 
v Luxembourg, Judgment of 19 June 2008 [2009] IRLR 388 (hereinafter in this book 
‘Luxembourg’).

chapter 1

introduction
K D Ewing and Carolyn Jones
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Protecting Workers

This latter issue raises complicated questions about the employer’s 

freedom to provide services in other Member States under 

article 49 of the EC Treaty, as well as the terms and conditions 

of employment that must be observed in relation to posted 

workers under the Posted Workers’ Directive,4 a legal instrument 

propelled by recent events from arcane legal obscurity to the 

front line of politics. The Posted Workers’ Directive makes clear 

in its preamble that it was introduced in contemplation of the 

‘transnational provision of services, prompting a growing number 

of undertakings to post employees abroad temporarily to perform 

work in the territory of a Member State other than the State 

in which they are habitually employed’. In these circumstances, 

it is recognised that ‘any such promotion of the transnational 

provision of services requires a climate of fair competition and 

measures guaranteeing respect for the rights of workers’.

So far so good. Indeed, it appears to get better, with the 

preamble also providing that ‘the laws of the Member States 

must be coordinated in order to lay down a nucleus of mandatory 

rules for minimum protection to be observed in the host country 

by employers who post workers to perform temporary work’, 

but that the ‘mandatory rules for minimum protection in force in 

the host country must not prevent the application of terms and 

conditions of employment which are more favourable to workers’. 

It is also provided (bizarre though this may now seem) that ‘this 

Directive is without prejudice to the law of the Member States 

concerning collective action to defend the interests of trades 

and professions’. In implementing these principles, the Directive 

provides that the mandatory terms (on pay, hours, holidays and 

health and safety) are those laid down not only in legislation, 

but also those set down in collective agreements which are 

‘universally applicable’.

Undermining Worker Protection

By allowing Member States to require posting employers to 

comply with hard won workers’ and trade union rights, the 

Directive appears to allow Member States also to prevent 

workers from being exploited: that would be the workers 

being posted who could not be paid at below the going rate; 

4 Directive 96/71/EC.
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and workers in the host country who could not be undercut by 

workers being brought in from economies with lower wage 

rates. In other words, no ‘social dumping’, ‘no race to the 

bottom’, and a requirement that standards should be levelled 

up rather than levelled down. Unfortunately the ECJ had a 

different idea, holding in Laval that the mandatory provisions 

of the Posted Workers’ Directive are a maximum rather than a 

minimum standard, and that Member States could not require 

posting employers to observe more than the minimum terms and 

conditions applicable in the host country for their posted workers. 

So 

n  in Laval trade unions could not take industrial action to 

require the Latvian company to pay its posted workers in 

accordance with the going rate in Swedish agreements;

n  in Rüffert a Polish contractor could not be required to observe 

collective agreements which were locally but not nationally 

applicable, and 

n  in Luxembourg posting employers could not be required 

to observe minimum terms and conditions of employment 

beyond the seven mandatory matters listed in the Posted 

Workers’ Directive. 

All three of these cases affect in some way the right of trade 

unions and Member States to protect collective agreements, 

bringing EC law into direct conflict with international labour 

standards not just on the right to strike (ILO Convention 87), but 

also on the duty to take measures where necessary 

  to encourage and promote the full development and 

utilisation of machinery for voluntary negotiation between 

employers or employers’ organisations and workers’ 

organisations, with a view to the regulation of terms and 

conditions of employment by means of collective agreements 

(ILO Convention 98).

Although the scope of the latter obligation is imprecise, it is 

unlikely to be satisfied by a regime that requires Member States 

(on all of whom it is binding) to take steps not to promote but to 

undermine collective agreements. These are concerns to which the 
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ECJ seems blissfully ignorant, concerned only in Rüffert not to 

  impose on service providers established in another Member 

State where minimum rates of pay are lower an additional 

economic burden that may prohibit, impede or render less 

attractive the provision of their services in the host Member 

State. Therefore, a measure such as that at issue in the main 

proceedings is capable of constituting a restriction within the 

meaning of Article 49 EC.5

Structure of the Book

These issues are explored more fully in the pages that follow. 

The three chapters in Part One are concerned to analyse and 

understand the main threads of the case law and the industrial 

relations, European policy, and international labour standard 

context within which they operate. Thus in chapter 2 Deirdre 

Fitzpatrick (who is deeply involved in the litigation for the ITF) 

examines the Viking case in the context of the ITF’s long campaign 

against flags of convenience, while in chapter 3 Catherine 

Barnard (who is a leading authority on EC Law generally and 

EC Employment Law in particular) considers Viking and Laval, 

in particular in the context of the ‘market access’ direction of 

the ECJ. This section is completed with an examination of the 

Rüffert and Luxembourg cases in chapter 4 by Richard Arthur (a 

prominent trade union solicitor), who compares the approach 

of the Court in these decisions to the standards operating under 

relevant ILO Conventions, notably Convention 94 which deals with 

public procurement.

The three chapters in Part Two are concerned with the 

implications and consequences of the decisions and with possible 

responses thereto. In chapter 5 Niklas Bruun (a labour lawyer 

from the University of Helsinki who gave expert evidence before 

the English courts in the Viking case), considers the impact of 

Viking on Finnish labour law, and the steps taken in Denmark 

and Sweden to deal with the problems presented by Laval in 

particular. In chapter 6, Keith Ewing and John Hendy QC consider 

how the decisions have already had an impact on British law 

and politics, with an examination of the BALPA case on the one 

hand (flowing directly from Viking), and the East Lindsey Oil 

5  Rüffert, para 37.
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Refinery dispute (where much of the background was informed 

by Laval in particular, Chapters 7 and 8 (also by Ewing and Hendy) 

consider possible domestic and European political solutions to the 

problems created by the ECJ, as well as ways of holding the ECJ to 

account. In particular, they note an apparent divergence between 

the European Court of Justice and the European Court of Human 

Rights in this area of trade union rights.

Conclusion

The four decisions of the European Court of Justice thus bring 

into sharp relief a battle that many had thought had been won 

– the battle between free trade and free trade unions, and re-

enacts that battle on the transnational high plains of treaty law, 

rather than the domestic trenches of restraint of trade (as in the 

19th century), or conspiracy to injure (as in the 20th century). But 

the issues are just the same, as is the outcome, and as such the 

decisions are not only symbolic of the extent to which business has 

consolidated its power in the global economy, but also secured 

control of the European legal system, with ideas of Social Europe 

in danger of becoming a distant memory. These decisions require 

an urgent political response, with Deirdre Fitzpatrick pointing out 

in the next chapter that they have implications for the political 

debate on the very future of the European Union.

Before moving to consider these various issues, it is important to 

recognize that the ECJ decisions have re-opened deep fissures 

about the European Union in some Member States. This is an issue 

in which trade unionists, politicians and lawyers all have different 

views. If trenchant views are expressed in the pages that follow, it 

must be emphasized that these are the views of the authors of the 

chapters in question, and it should not be assumed that everyone 

who has taken part in this collective endeavour is responsible 

for all that is written between the covers. Nevertheless, trade 

unionists who decide whether and if so how to vote at the 

forthcoming European Parliament elections will be forgiven if 

these four decisions of the ECJ influence their decision(s).
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