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CHAPTER ONE

introduction

On 6 June 2000 the trade union recognition procedure in the
Employment Relations Act 1999 came into force, thereby opening a
new chapter in British labour law. The Act is the third attempt to
require employers to recognise trade unions for the purposes of
collective bargaining, the earlier attempts in 1971 and again in 1975
ending in ignominy and failure. The latest measures give effect to a
manifesto commitment of the Blair government and differ from
the two previous recognition procedures in a number of respects.
The current law – which adds a new Schedule A1 to the Trade
Union and Labour Relations (Consolidation) Act 1992 – is much
more prescriptive in terms of what the trade unions must do in
order to invoke the procedure. At the heart of the process, how-
ever, is a very simple proposition which is that a trade union should
be able to secure an order from the Central Arbitration Committee
(CAC) that it be recognised by an employer where it has the
support of more than 50 per cent of the workforce. But the experi-
ence of the first three years of operation of the procedure suggests
that this principle may be easier to express than to realise fully in
some cases. It is true that the procedure has helped to stimulate a
large number of voluntary recognition agreements, as employers
faced with evident majority support for a union have conceded a
union’s request. But it is also true that a number of the applications
under the procedure have been hotly contested, and that some
employers are strongly resistant to trade union organisation. This
has exposed a number of deficiencies in the statutory procedure,
not all of which have been identified or addressed in the govern-
ment’s consultation document on the Review of the Employment
Relations Act 1999 (DTI, 2003).
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the procedure in operation

According to the DTI, ‘the procedure is, overall, working well’. This
is because ‘the large majority of recognition claims have been set-
tled via voluntary recognition’, with ‘clear evidence of a general
rise in voluntary recognition agreements’ (DTI, 2003: 28). In earlier
work we identified two sources of evidence of this increase in the
number of voluntary agreements (Wood, Moore and Ewing, 2003).
The first is the TUC which has been monitoring recognition agree-
ments since 1995. Whereas the number was never more than 100
annually in the late 1990s, in the year November 2000 to October
2001, it had risen to 449, with a further 280 agreements signed
between November 2001 and October 2002. According to the DTI,
‘TUC surveys have logged a thousand new instances of voluntary
recognition since 1998 (DTI, 2003: 28). The other source is ACAS
conciliation cases involving recognition disputes. Here the evidence
‘shows a gradual decline in cases from a peak of 697 [in 1976] to a
low of 93 in 1994. There was a gradual increase from then on, with
a substantial increase in 2000, taking the figure beyond 200 for the
first time since 1985, followed by an even greater increase in 2001,
when 339 cases were recorded’ (Wood, Moore and Ewing, 2003:
139). With an increase in the number of cases has come a corre-
sponding increase in the number of recognition agreements.

But it has not been possible for voluntary agreements to be struck
in all cases where trade unions have presented requests to employ-
ers. Where unions are unable to conclude a voluntary agreement, it
may be necessary for the matter to be referred to the CAC under
the statutory procedure. In the first three years of the operation of
the procedure (6 June 2000 to the end of May 2003) there have
been 233 distinct applications to the Committee. By the end of May
2003, 205 cases had been decided or withdrawn, and in 59 of the
withdrawn cases it was known that the union had secured a recog-
nition agreement with the employer (a semi-voluntary agreement).
Statutory recognition was awarded by the CAC without a ballot in
23 cases, and in another 41 cases recognition was awarded after a
ballot in which the union met the statutory criteria. In 23 cases,
however, the unions lost a recognition ballot, this representing 36
per cent of the ballots. This is a significant development given that
a union can only enter the system if it can convince the CAC that ‘a
majority of workers constituting the relevant bargaining unit
would be likely to favour recognition of the union’ (TULRCA 1992,
Sch A1, para 36(1)(b)). It is all the more significant for the fact that
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