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executive summary

� British industrial relations preserve a culture of secrecy. There is an
inherent danger within all organisations that malpractice and
wrongdoing may occur. Recent inquiries into disasters and scandals
have shown that workers will often be the first to be aware of such
transgressions, but they maintain silence or raise their concerns
only to be ignored or disciplined. The growing awareness of the
value of worker knowledge and the publicity surrounding the
treatment of certain whistleblowers led to a campaign to introduce
legislation to protect workers who blew the whistle. The Public
Interest Disclosure Act 1998 came into force on 2 July 1999 and with
its enactment organisations that ignore the concerns of their work-
ers risk substantial damages and courting bad publicity.

� Despite its protective provisions it appears many workers feel
unable to freely express their concerns at work.

� Those workers who disclose information concerning wrongdoing
within their organisations are feared and punished and in the past
the courts have failed to protect whistleblowers against the anger
of employers. All employees are under a duty of confidentiality and
there is a public as well as private interest in enforcing that duty.
While the duty is subject to a public interest exception the circum-
stances in which the exception will operate are unclear. Prior to the
enactment of the Public Interest Disclosure Act 1998 the unfair dis-
missal provisions offered little protection to those workers who
blew the whistle. Whistleblowers were not always afforded equal
treatment and public sector workers were particularly vulnerable if
they raised concerns. Civil servants and those in the intelligence
and security services were also restrained by the Official Secrets Act
1989.
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� The Public Interest Act 1998 provides employment protection to
whistleblowers against dismissal and victimisation if they make a
‘protected disclosure’ within limited statutory requirements. The
emphasis is on internal disclosures and workers must be acting in
good faith. Any information disclosed by a worker in seeking legal
advice will be protected. Disclosures to certain prescribed organisa-
tions are permitted provided the worker reasonably believes the
disclosure falls within the remit of the body and the information
disclosed is substantially true. The provisions regarding external dis-
closures to other bodies have to satisfy additional hurdles and
these sections are complex. However, in setting out strict statutory
guidelines the 1998 Act limits judicial discretion.

� A disclosure to a trade union is not specifically protected under the
Public Interest Disclosure Act 1998. Though a disclosure may be pro-
tected if a union is recognised and the disclosure is made to it as
part of a procedure authorised by an employer. Despite this limita-
tion a union can still play an important role by raising worker
awareness of the 1998 Act and in presenting clear guidance, such as
that offered by Unison, to those who are considering raising con-
cerns internally or externally.

� Decisions are beginning to be handed down by employment tri-
bunals and several significant cases show the potential of the Public
Interest Disclosure Act 1998. In each case the complainant success-
fully argued they had been dismissed for making a protected dis-
closure and in one case the whistleblower was awarded £293,441 in
damages. The cases provide some guidance in the possible argu-
ment of cases and also highlight the importance of implementing
effective whistleblowing policies. They also demonstrate the limita-
tions of the 1998 Act.

� The Public Interest Disclosure Act 1998 has been widely welcomed,
but the welcome has come with reservations. There is no obligation
on an employer to implement a whistleblowing procedure or to
heed the concerns of workers. The necessity of a worker disclosing
in good faith is problematic and the complexity of the provisions of
the 1998 Act does not aid understanding. Limited publicity has
been given to the Act and it is unclear whether there is widespread
understanding of its provisions. Significant hurdles are placed in
the way of external disclosures that may require public comment.
There is an exhaustive list of information that qualifies for protec-
tion without the flexibility of a final catch-all category. The focus of
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the 1998 Act is upon individual and internal disclosures with little
recognition of the collective concerns of workers and the role of
trade unions in the expression of workers’ fears.

� The provisions of the Public Interest Disclosure Act 1998 must be
read with the Human Right Act 1998, which requires judges to
interpret legislation with regard to certain human rights provided
by the European Convention on Human Rights. The Convention
provides individuals with a right to freedom of expression, but this
right is not absolute and cannot be used to override legislation.
The Human Right Act 1998 also places a public authority under a
duty to act in a way that is compatible with free expression.
Though, it should be noted that this right must be balanced against
the employer’s right to privacy.

� Prior to the Public Interest Disclosure Act 1998 the law did not offer
real protection to a worker who exposed wrongdoing in the work-
place. There are now remedies to those who are victimised or dis-
missed for raising concerns. Though, it is not certain that the Act
will change the culture of work so that a worker feels secure in
speaking out. A worker considering blowing the whistle should be
fully informed as to the likely consequences of disclosure and any
remedy available in respect of action taken in retaliation by their
employer. Cases under the 1998 Act should be monitored in order
to fully understand its impact and trade unions should promote
understanding of its provisions amongst their members.
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