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Executive summary

• Whistleblowing is no longer a pejorative term and in providing a
legislative framework in which workers can make certain disclosures
the Public Interest Disclosure Act 1998 has promoted
whistleblowing. The Act was the result of a campaign that
recognised the value of worker knowledge in the prevention of
wrongdoing. The provisions came into force on 2nd July 1999 and
established rights against victimisation and dismissal for workers in
respect of public interest disclosures. 

• Despite 12 years of the Public Interest Disclosure Act 1998 it
appears that workers may still work in a climate of fear of reprisals
that prevents them from speaking out. The Mid-Staffordshire NHS
Inquiry, and recent financial scandals, reveals that those who work
within an organisation will often be the first to be aware of
transgressions, but they continue to either maintain silence or raise
concerns only to be ignored or victimised. 

• The Public Interest Disclosure Act 1998 amends the Employment
Rights Act 1996 to provide employment protection to
whistleblowers if they make a ‘protected disclosure’ within limited
statutory requirements. The Act sets out a three-tiered regime and
good faith is required for all disclosures except those seeking legal
advice. A distinction is made between an internal disclosure to an
employer and an external disclosure to a person or organisation. The
legislation places an emphasis on internal disclosure, but disclosure
to certain prescribed organisations is permitted if certain conditions
are met. External disclosures to other bodies have to overcome
additional hurdles and the relevant provisions are complex. 

• The 1998 Act has assisted workers who blow the whistle by
providing them with remedies, but it also presents a number of
significant hurdles to those seeking its protection. A review of the
legislation is now required. Employers should be under a statutory
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duty to implement whistleblowing procedures to facilitate the
internal raising of concerns. The Public Interest Disclosure Act 1998
should be accessible and offer real security to workers voicing public
interest concerns. The statutory requirements for the protection of
external disclosures should not be too onerous or difficult to
establish.

• Trade unions are important in the provision of support and advice
they give to members who are considering blowing the whistle. The
Public Interest Disclosure Act 1998 does not recognise this role. The
voicing of concerns to a trade union official is an external disclosure
that will have to satisfy substantial statutory hurdles. Protection in
respect of the seeking of legal advice will not extend to advice from a
trade union representative unless they are legally qualified. The
relevant provisions should be amended to provide protection in
respect of ‘legal and professional advice’. Further the 1998 Act
should provide the ‘right to report’ and offer protection against
victimisation to a trade union official who raises concerns on behalf
of union members.

• Each year since the enactment of the Public Interest Disclosure Act
1998 has seen a steady rise in applications under the relevant
provisions. Case law in the area of whistleblowing is developing, but
a number of problematic decisions have placed further barriers in
the way of those claiming relief under the Act. A number of judges
may have extended the coverage of the legislation to include
vicarious liability, agency workers and post termination
victimisation, but other judgments show a restrictive interpretation
of the statutory provisions in respect of key terms such as ‘disclosure’
and ‘good faith’. This inconsistency has resulted in the
whistleblowing legislation being one of the most complex concepts
to be decided by employment tribunals.

• The disclosure of official information by a civil servant is a classic
illustration of the ethical dilemma facing whistleblowers that
requires a choice between loyalty to organisation and conscience.
The civil service comes within the provisions of the Public Interest
Disclosure Act 1998 provided an individual does not commit a
criminal offence by disclosing official information. Civil Servants
have now been placed on a statutory footing by the Constitutional
Reform and Governance Act 2010 but remain under a life time duty
of confidentiality. The Civil Service Code of Conduct is part of the
contract of employment for civil servants and reinforces core values
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of integrity and confidentiality. The Code provides a mechanism for
the raising of internal concerns, but lacks clarity as to the external
disclosure of illegality. The whistleblowers, Katherine Gun, Derek
Pasquill and David Keogh, were all prosecuted under the Official
Secrets Act 1989 for disclosing official information. The cases
highlight the restrictive nature of the 1989 Act in failing to provide a
public interest defence. 

• Awareness and understanding of the Public Interest Disclosure Act
1998 is limited. A high profile public information campaign
promoting the Act is required. Trade unions have a role in fostering
understanding of the legislation amongst their members and in the
workplace. The public interest in disclosure needs recognition. At
present 70% of claims under the 1998 Act are settled or withdrawn
and with a closed register in respect of applications to employment
tribunals, the public interest concern in many cases is lost. The
Employment Tribunals (Constitution and Rules of Procedure)
(Amendment) Regulations 2010 allow the ET1 claim form to be
forwarded to the relevant regulator for investigation of the
underlying allegation of a claim under the 1998 Act. An open register
of claims should be restored as claims will only be forwarded with
the express consent of the claimant. A champion of whistleblowers is
also required in the form of a national public interest body which
could review the statutory provisions and campaign for a right to
report. 

• International recognition of whistleblowing is in the earliest stages.
Article 33 of the UN Convention Against Corruption is voluntary
and only requires states to consider introducing protective
provisions in the area of whistleblowing. The United Kingdom is one
of only six countries in the world that have enacted comprehensive
legislation to protect whistleblowers. Other jurisdictions target
certain areas such as corruption or focus on a particular sector. The
Europe Union has failed to take a lead in the promotion of
whistleblowing and the harmonisation of relevant laws. The 2009
report of the Parliamentary Assembly of the Council of Europe into
the protection of whistleblowers is a welcome addition to the debate.

• The Human Rights Act 1998 has failed to enhance the remedies
available to whistleblowers. If the legislative provisions were
interpreted with regard to the Convention right of freedom of
expression this could have a positive impact on the employment
protection afforded to whistleblowers. Following Guja v Moldova a
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right to disclose in the public interest could be advanced in favour of
whistleblowers, particularly in the public sector.

• Whistleblowers have an essential role in the exposure of
corruption, fraud, malpractice and in preventing disasters resulting
from negligence or wrongdoing. Despite the Public Interest
Disclosure Act 1998 workers are still vulnerable to significant loss in
respect of employment prospects and the financial costs of bringing
proceedings. In blowing the whistle workers commit a deliberate
non-obligatory public interest act that requires substantial moral
courage. The unique nature of whistleblowing should be recognised
by the relevant employment provisions and the judiciary. 
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Whistleblowers play an essential role in the
exposure of corruption, fraud and malpractice
and in preventing disasters resulting from
negligence or wrongdoing. Yet despite 12 years
of the Public Interest Disclosure Act 1998,
whistleblowers are still vulnerable to
victimisation and dismissal. In blowing the
whistle workers commit a public interest act
that requires substantial moral courage.
According to the author, such courage should
be recognised and protected by both the
relevant employment provisions and the
judiciary. In calling for a review of the legislation,
Hobby sets out clear policy recommendations
aimed at improving the protection offered to
whistleblowers. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Europe ISO Coated FOGRA27)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 550
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.30000
    0.30000
    0.30000
    0.30000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile true
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents created to the pass4press Version 7 guidelines.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides true
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks true
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (Europe ISO Coated FOGRA27)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions false
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 600
        /LineArtTextResolution 2400
        /PresetName (p4p_v6_flattener)
        /PresetSelector /UseName
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 8.503940
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [651.969 898.583]
>> setpagedevice




